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An Act of Parliament to amend, define and consolidate the
law-relating to intestate and testamentary succession and
‘the administration of estates of deceased persons; and
for parposes. connected therewith and incidental thereto

ENACTED by the Parfiament of Kenya, as follows:-—

PART I—PRELIMINARY

1. This Act may be cited as the Law of Succession Act,
1972, and shall come into operation on such date as the
Minister may by notice in the Gazette appoint.

2, Except as otherwise expressly provided in this Act,
or by any other written law, the provisions of this Act shall
constitute the law of Kenya in respect of, and shall have
universal application to, all cases of intestate or testamentary
succession to the estates of persons dying after the commence-
ment of this Act, and to the administration of estates of such

persons.

3. (1) In this Act, except where the context otherwise
requires—

“active service’” means service with the armed forces or
merchant marine on a field of military operations or at sea,
or ‘proceeding to or from such field or sea, or under orders to
proceed to such field or sea, or in being in some place for the
purpose of proceeding to such field or sea;

“administrator” means a person to whom a grant of
letters of administration has been made under this Act;

“agricultural land” means any land used for agricultural
purposes which is not within a municipality or a township
or'a market, but does not include any land registered under
the provisions of any written law;

“authorized investment”, with reference to the investment
of any fund, means an investment of such type as is authorized
for investment of that fund by any will applying thereto, or
as is for the time being authorized by any written law for the
investment of trust funds;
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“charitable purpose” includes the relief of poverty, the
advancement of education. the advancement of religion, and
any other purpose of a public nature and capable of
administration by a court of law which benefits the com-
munity at large or the inhabitants or any particular class of
inhabitants of any particular locality;

“codicil” means a testamentary instrument made in
relation to a will, explaining, altering or adding to its dis-
positions or appointments, and duly made and executed as
required by this Act for the making and execution of a will;

“competent witness” means a person of sound mind and
full age;

“court” means any court having jurisdiction under this
Act in the matter in question;

“demonstrative legacy” means a testamentary gift which
is 1n its nature general but which manifests an intention that
such gift shall be primarily satisfied out of a specified fund
or a specified part of the property of the testator, but shall,
upon failure of such fund or property, be met from the general
estate;

“estate” means the free property of a deceased person;

“executor” means a person to whom the execution of the
last will of a deceased person, is, by the testator’s appoint-
ment, confided;

“free property”, in relation to a deceased person, means
the property of which that person was legally competent
freely to dispose during his lifetime, and in respect of which
his interest has not been terminated by his death;

“full age” means having attained the age of eighteen
years;

“general legacy” means a testamentary gift, whether
specific or general, of property described in general terms to
be provided out of the general estate of the testator, whether
or not also charged on any specific part of his estate;

“general power of appointment” means an unfettered
power of appointment to such object or objects as the
appointor may think fit;

“general residuary bequest” means a testamentary gift of
all the property of the testator not otherwise disposed of;
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“pouse™, in the case of a deceased person who has
married under any  system of law allowing  polygamous
marriages, means a family unit comprising a wife, whether
alive or dead at the date of the death of the husband, and ‘the
chitdren of such wife; :

“income’ includes rents and profits;
mdependent witness” means a witness who s not a
beneficiary under a will or the spouse of any such beneficiary;

“limited residuary bequest” means a testamentary gift
which, but for some specific limitation therein expressed or
implied, would constitute a general residuary bequest;

“minor” means any person who is not of full age;

“net estate” means the estate of a deceased person after
payment of reasonable funeral expenses, debts, expenses of
obtaining probate ot letters of administration, other reasonable
expenses of administration and estate duty, if any;

“net intestate estate” means the estate of a deceased per-
son in respect of which he has died intestate after payment of
the expenses set out under the definition of “net estate”, so
far as such expenses are chargeable against that estate;

“particular residuary bequest” means a testamentary gift
of all of a particular property not otherwise disposed of;

“pecuniary legacy” includes an annuity, a general fegacy,
a demonstrative legacy so far as it is not discharged out of
the specified fund or property, and any other general direction
by the testator for the payment of money, including all death
duties free from which any gift is made to take effect;

“personal apd household effects” means clothing and
articles of personal use and adornment, furniture, appliances,
pictures, ornaments, food, drink, utensils and all other articles
of household use or decoration normally to be associated
with a matrimonial home, but does not include any motor
vehicle or any other thing connected with the business or
profession of the deceased;

“personal representative” means the executor or
administrator, as the case may be, of a deceased person;

“portion” means provision by a parent or-person in loco
parem:s to establish a child in life;

“power of appointment” means power vested in some
person to determine the d1sposmon of property of which such
person is not the owner;
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“probate” means the certificate of a court of competent
jurisdiction, that a will, of which a certified copy is attached
in the case of a written will, has been proved a valid will,
with a grant of representation to the executor in respect of the
estate,

“purchaser” means a purchaser for money or money’s
worth;

“representation” means the probate of a will or the grant
of letters of administration;

“special legacy” means a testamentary gift of a particular
part of the property of the testator, which identifies such part
by a sufficient description, whether in specific or in general
terms, and manifests an intention that such part shall be
enjoyed or taken in the state and condition indicated by that
description;

“special power of appointment” means power of appoint-
ment to such object or objects within a special description or
class as the appointor may think fit;

“trust corporation” means any incorporated banking or
insurance or guarantee or trust company having a subscribed
capital of not less than five hundred thousand shillings or
any body corporate which has a subscribed capital of not
less than five hundred thousand shillings and which is for the
time being empowered (by or under any written law, its
charter, memorandum of association, deed of settlement or
other instrument constituting it or defining its powers), to
undertake trusts, but for so long a time only as such body
corporate shall not, by any prospectus, circular, advertisernent
or other document issued by it or on its behalf, state or hold
out that any liability attaches to the Public Trustee or to the
Consolidated Fund in respect of any act or omission of such
body corporate when acting as an executor or administrator:

Provided that a body corporate which would be a trust
corporation but for the fact that its subscribed capital is less
than five hundred thousand shillings may act as executor or
administrator in any case with the leave of the court on giving
such security as the court may determine, and thereupon for
the purpose of so acting as executor or administrator such
corporation shatl have all the rights and privileges conferred
on a trust corporation by this Act;



121
1972 Law of Succession

“wife” includes a wife who is separated from her husband
and the terms ‘“husband” and “spouse”, “widow” and
“widower” shall have a corresponding meaning;

“will” means the legal declaration by a person of his
wishes or intentions regarding the disposition of his property
after his death, and duly made and executed according to the
provisions of Part 1I of this Act, and includes a codicil.

(2) References in this Act to “child” or “children” shall
include any child conceived but not yet born (so long as
that child is subsequently born alive), any child expressly
recognized or in fact accepted by the father as a child of his
own, and any child for whom the father has in his lifetime
voluntarily assumed responsibility.

(3) Nothing in the provisions of subsection (2) of this
section shall allect the relationship of the mother of such
child to that child, but, subject thereto, such child shall"have
relationship to other persons through the father as though
such child were his natural issue.

4. (1) Except as otherwise expressly provided in this Act
or by any other written law-—

(a) succession to immovable property in Kenya of a
deceased person shall be regulated by the law of
Kenya, whatever the domicil of such person at the
time of his death;

(b) succession to the movable property of a deceased per-
son shall be regulated by the law of the country
of the domicil of such person at the time of his
death.

(2) A person who immediately before his death was
ordinarily resident in Kenya shall, in the absence of proof
of domicil elsewhere, be presumed to have been domiciled
in Kenya at the date of death.

PART [T—WiLLS

Capacity

5. (1) Subject to the provisions of this Part and Part III
of this Act, every person who is of sound mind and not a
minor may dispose of all or any of his free property by will,
and may by such will declare that succession to his estate
shall be governed by any law he chooses.
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(2) For the avoidance of doubt, it is hereby declared that
any female person, whether married or unmarried, has the
same capacity to make a will as does a male person.

(3) Any person making or purporting to make a will
shall be deemed to be of sound mind for the purpose of this
section, unless he is, at the time of executing the will, in such
a state of mind, whether arising from mental or physical ill-
ness, drunkenness, or from any other cause, as not to know
what he is doing.

(4) The burden of proof that a testator was, at the time
he made any will, not of sound mind, shall be upon the person
who so alleges.

6. A person may, by will, appoint an executor or
executors.

7. A will or any part of a will. the making of which has
been caused by fraud or coercion, or by such importunity as
takes away the free agency of the testator. or has been induced
by mistake, is void.

Formalities
8. A will may be made either orally or in writing.

9. (1) No oral will shall be valid unless—

(a) it is made before two or more competent witnesses;
and

(b) the testator dies within a period of three months from
the date of making the will:

Provided that an oral will made by a member of the
armed forces or merchant marine during a period of active
service shall be valid if the testator dies during the same
period of active service notwithstanding the fact that he died
more than three months after the date of making the will.

(2) No oral will shall be valid if, and so far as. it is
contrary to any written will which the testator has made,
whether before or after the date of such oral will. and which
has not been revoked as provided by sections 18 and 19 of

this Act.

10. If there is any conflict in evidence of witnesses as to
what was said by the deceased in making an oral will. such
oral will shall not be valid except so far as its contents are
proved by a competent independent witness.
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11. No written will shall be valid unless—

(a) the testator has signed or affixed his mark to the will,
or it has been signed by some other person in the
presence and by the direction of the testator;

(b) the signature or mark of the testator, or the signature
of the person signing for him, is so placed that it
shall appear that it was intended thereby to give
effect to the writing as a will;

{c) the will is attested by two or more competent wit-
nesses, each of whom must have seen the testator
sign or affix his mark to the will, or have seen some
other person sign the will, in the presence and by the
direction of the testator., or have received from the
testator a personal acknowledgement of his signature
or mark, or of the signature of such other person;
and each of the witnesses must sign the will in the
presence of the testator. but it shall not be necessary
that more than one witness be present at the same
time. and no particular form of attestation shall be
necessary.

12. If a testator, in a will or codicil, refers to another
document then actually written, and expressing any part of his
intentions, such document, provided it is clearly identified as
the document to which the will refers, shall be considered as
forming part of the will or codicil in which it is referred to.

13. (1) A will shall not be considered as insufficiently
attested by reason of any benefit thereby given, either by way
of bequest or by way of appointment to any person attesting
it, or to his or her spouse.

(2) A bequest to such attesting witness (including any
direction as to payment of costs or charges) or a bequest to
his or her spouse shall be void, unless the will is also attested
by an additional independent witness, in which case the
bequest shall be valid.

14. No person, by reason of his being an executor of a
will, shall be disqualified as a witness to prove the execution
of the will or to prove the validity or invalidity thereof.

15. Notwithstanding the provisions of this Part, any
written will executed before the commencement of this Act
shall, whether the testator dies before or after the commence-
ment of this Act, be treated as properly executed if it was
executed according to the requirements of the law in force
at the date of such execution.
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16. Nothwithstanding the provisions of this Part, every
will whether of movable or immmovable property, and whether
executed before or after the commencement of this Act, shall
be treated as properly executed, if its execution conformed
either at the time of execution or at the time of the testator’s
death, to the law in force—

(a) In the state where it was executed; or
(b) in the state where the property is situated; or

(¢)in the state where, at the time of its execution or
the testator’s death, he was domiciled; or

{d)in a state of which the testator was a national eithcr
at the time of its execution or on his death.

Revocation, Alteration and Revival

17. A will may be revoked or altered by the maker of it
at any time when he is competent to dispose of his free pro-
perty by will.

18. (1) Save as provided by section 19 of this Act, no
will or codicil, or any part thereof, shall be revoked other-
wise than by another will or codicil declaring an intention
to revoke the same, or by the burning, tearing or otherwise
destroving of the will with the intention of revoking the same
by the testator, or by some other person at his direction.

() A written will shall not be revoked by an oral will.

9. A will shall be revoked by the marriage of the
maker :

Provided that a will expressed to be made in contempla-
tion of marriage with a specified person shall not be revoked
by the marriage so contemplated.

20. (1) No obliteration, interlineation or other alteration
made in a written will after the execution thereof shall have
any effect unless such alteration is signed and attested as a
written will is required to be under section 11 of this Act:

Provided that a will as so altered shall be deemed to be
duly executed if the signature of the testator and the subscrip-
tion of the witnesses is made in the margin or on some other
part of the will opposite or near to such alteration. or is
referred to in a memorandum written at the end or some other
part of the will and so signed and attested.
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(2) Where a typewritten or printed will purports to have
beeun executed by the filling in of any blank spaces, there shall
be a presumption that such will has been duly executed.

21. () No will which has been in any manner wholly
revoked, shall be revived otherwise than by the re-execution
thereof.

(2) Where only part of a will has been revoked, that part
shall not be revived otherwise than by the re-execution thereof
or by a subsequent will or codicil showing an intention to
revive the same.

Construction

22. Wills shall be construed in accordance with the

provisions of the First Schedule to this Act.

Failure of Dispositions
23. Testamentary gifts and dispositions shall fail by way
of lapse or ademption in the circumstances and manner and
to the extent provided by the Second Schedule to this Act.

Election

24. Beneficiaries under testameantary gifts or dispositions
shall be put to election in the circumstances and manner and
to the extent provided by the Third Schedule to this Act.

Perpetuities, Remoteress and Accumulations

25. Testamentary gifts or dispositions shall be void if
and so far as they offend the rules against perpetuities, remote-
ness, or accumulations set out in the Fourth Schedule to this
Act and with effect as provided therein.

PART III—PROVISION FOR DEPENDANTS

26. Where a person dies in Kenya after the commence-
ment of this Act, and so far as succession to his property is
governed by the provisions of this Act, then on the application
by or on behalf of a dependant, the court may, if it is of the
opinion that the disposition of the deceased’s estate effected
by his will, or by gift in contemplation of death, or the law
relating to intestacy, or the combination of such will, gift and
law, is not such as to make reasonable provision for such
dependant, order that such reasonable provision as the court
thinks fit shall be made for such dependant out of the

deceased’s net estate.
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27. In making provision for a dependant the court shall
have complete discretion to order a specific share of the estate
to be given to the dependant, or to make such other provision
for him by way of periodical payments or a lump sum, and
to impose such conditions, as it thinks fit.

28. In considering whether any order should be made
under this Part, and if so. what order, the court shall have
regard to—

{a) the nature and amount of the deceased’s property:

(b) any past, present or future capital or income from any
source of the dependant;

(c) the existing and future means and deeds of the
dependant;

(d) whether the deceased had made any advancement or
other gift to the dependant during his lifetime;

(e) the conduct of the dependant in relation to the
deceased;

(f) the situation and circumstances of the deceased’s other
dependants and the beneficiaries under any will;

(g) the general circumstances of the case, including. so far
as can be ascertained. the testator’s reasons for not
making provision for the dependants.

29. For the purpose of this Part of this Act,
“dependant” means—

(a) the wife or wives, or former wife or wives, and the
children of the deceased whether or not maintained
by the deceased immediately prior to his death;

(b) such of the deceased’s parents, step-parents, grand-
parents, grandchildren, step-children, children
whom the deceased had taken into his family as his
own, brothers and sisters, and half-brothers and half-
sisters, as were being mainfained by the deceased
immediately prior to his death; and

(c) where the deceased was a woman, her husband if he
was being maintained by her immediately prior to
the date of her death.

30. No application under this Part shall be brought after
a grant of representation in respect of the estate to which such
application refers has becn confirmed as provided by section
71 of this Act.
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PART IV—GIFTS 1IN CONTEMPLATION OF DEATH

31. A gift made in contemplation of death shall be
valid, nothwithstanding that there has been no complete trans-
fer of legal title, if—

(@) the person making the gift is, at the time contem-
plating the possibility of death, whether or not
expecting death, as the result of a present illness or
present or imminent danger; and

(b) a person gives movable property (which includes any
debt secured upon movable or immovable property)
which he could otherwise dispose of by will; and

(c) there is delivery to the intended beneficiary of posses-
sion or the means of possession of such property or
of the documents or other evidence of title thereto;
and

(d) a person makes a gift in such circumstances as to
show that he intended it to revert to him should he
survive the same illness or danger; and

(e) the person making such gift dies from any cause with-
out having survived the same illness or danger; and

() the intended beneficiary survives the person who made
the gift to him:

Provided that—
() no gift made in contemplation of death shall be
valid if the death is caused by suicide;

(i) the person making the gift may, at any time
before his death, lawfully request its return.

PART V—INTESTACY

32. The provisions of this Part shall not apply to—
(@) agricultural Jand and crops thereon; or
(b) livestock,

situated 10 such areas as the Attorney-General may, by notice
in the Gazette, specify.

33. The law applicable to the distribution on intestacy
of the categories of property specified in section 32 of this
Act shall be the law or custom applicable to the deceased’s
community, tribe, religion or sect as the case may be.
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34. A person is deemed to die intestate in respect of all
his free property of which he has not made a will which is
capable of taking effect.

3S. (1) Subject to the provisions of section 40 of this Act.
where an intestate has Icft one surviving spouse and a child
or children, the surviving spouse shall be entitled fo—

(a) the personal and houschold effects of the deceased
absolutely; and

(b) a life interest in the whole residue of the net intestate
estate:

Provided that if the surviving spouse is a widow, such
mterest shall determine upon her re-marriage to any person.

(2) A surviving spouse shall, during the continuation of
the life interest provided by subsection (1) of this section, have
a power of appointment of all or any part of the capital of
the net intestate estate by way of gift taking immediate effect
among the surviving child or children. but such power shall
not be exercised by will nor in such manner as to take effect
at any future date.

(3) Where any child considers that the power of appoint-
ment under subsection (2} of this section has been improperly
exercised or withheld, he or, if a minor, his representative.
may apply to the court for the appointment of his share. with
or without variation of any appointment already made.

(4) Where an application is made under subsection (3) of
this section, the court shall have power to award the applicant
a share of the capital of the net intestate estate with or without
variation of any appointment already made. and in determin-
ing whether such order shall be made and 1if so. what order.
shall have regard to—

(@) the nature and amount of the deceased’s property:

(b any past, present or future capital or income from any
source of the applicant and of the widow;

(¢) the existing and future means and needs of the apph-
cant and the widow:

{d) whether the deceased had made any advancement or
other ¢ift to the applicant during his lifetime or by
will;
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(e) the conduct of the applicant in relation to the deceased
and to the widow;

(f) the situation and circumstances of the deceased’s other
beneficiaries and heirs; and

(g) the general circumstances of the case including the
widow’s reasons for withholding or exercising the
power in the manner in which she did. any other
application made under this section.

(5) Subject to the provisions of sections 41 and 42 of this
Act and subject to any appoiniment or award made under
this section. the whole residue of the net intestate estate shall
on the death, or in the case of a widow, re-marriage. of the
surviving spouse, devolve upon the surviving child, if there
be only one or shall be equally divided among the surviving
children.

36. (1) Where the intestate has left one surviving spouse
but no child or children, the surviving spouse shall be entitled
out of the net intestate estate to—

(a) the personal and household effects of the deceased
absolutely; and

(b) the first ten thousand shillings out of the residue of
the net Intestate estate, or two per centum thereof,
whichever is the greater: and

(c) a life interest in the whole of the remainder :

Provided that if the surviving spouse is a widow,
such life interest shall be determined upon her re-
marriage to any person.

(2) The Minister may, by order in the Gazette, vary the
amount specified in paragraph (b) of subsection (1) of this

section.

(3) Upon the determination of a life interest created by
subsection (1) of this section. the property subject to such
interest shall devolve in the order of priority set forth in
section 39 of this Act.

37. A surviving spouse entitled to a life interest under
the provisions of section 35 or 36 of this Act, with the consent
of all co-trustees and all adult children, or with the consent
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of a court shall. during the period of such life interest, have
the power to sell any of the property subject to such interest
if such is necessary for his own maintenance:

Provided that in the case of immovable property, the
exercise of such a power shall always be subject to the consent
of a court.

38. Where an intestate has left a surviving child or
children but no spouse. the net intestate estate shall, subject
to the provisions of sections 41 and 42 of this Act, devolve
upon the surviving child, if there be only one, or shall be
equally divided among the surviving children.

39. (1) Where an intestate has left no surviving spouse
or children. the net intestate estate shall devolve upon the
kindred of the intestate in the following order of priority-—

(g) father; or if dead

(b) mother; or if dead

(c) brothers and sisters, and any child or children of

deceased brothers and sisters, in equal shares; or if
none

() half-brothers and half-ststers and any child or children

of deceased half-brothers and half-sisters, in equal
shaves; or if none

(e) the relatives who are in the nearest degree of

consanguinity up to and including the sixth degree,
in equal shares.

(2) Failing survival by any of the persons mentioned in
paragraphs (a) to (e) of subsection (1) of this section, the net
intestate estate shall devolve upon the State, and be paid into
the Consolidated Fund.

40. (1) Where an intestate has married more than once
under any system of law permitting polygamy, his personal
and household effects and the residue of the net intestate
estate shall, in the first instance, be divided among the houses
according to the number of children in each house. but also
adding any wife surviving him as an additiopal unit to the
number of children.

(2) The distribution of the personal and household
effects and the residue of the net intestate estate within
each house shall then be in accordance with the rules set out
in sections 35 to 38 of this Act, as the case may be,
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41. Where reference is made in this Act to the “net
intestate estate”, or the residue thereof, devolving upon a
child or children, the property comprised therein shall be
held in trust, in equal shares in the case of more than one
child, for all or any of the children of the intestate who attain
the age of eighteen years or who, being female, marry under
that age, and for all or any of the issue of any child of the
intestate who predecease him and who attain such age or
so marry in which case such issue shall take through degrees,
in equal shaves, the share which their parent would have
taken had he not predeceased the intestate.

42. Where—

(a) an intestate has during his lifetime or by will, paid,
given or settled any property to or for the benefit of
a child, grandchild or house; or

(b) property has been appointed or awarded to any child
or grandchild under the provisions of section 26 or
section 35 of this Act,

such property shall be taken into account jn determining the
share of the net intestate estate finally accruing to such child,
grandchild or house.

PART VI—SURVIVORSHIP
43. Where two or more persons have died in circum-
stances rendering it uncertain which of them survived the
other or others, such deaths shall, for all purposes of this Act
be presumed to have occurred in order of seniority, and
accordingly the younger shall be deemed to have survived the
elder:

Provided that in the case of spouses who died in such
circumstances, the spouses shall be presumed to have died
simultaneously.

ParT VII—ADMINISTRATION OF ESTATES

44. The provisions of this Part shall not, in cases of

intestacy, apply to those types of property mentioned in
section 32 of this Act,

Profection

45. (1) Except so far as expressly authorized by this Act,
or by any other written law, or by a grant of representation
under this Act, no person shall, for any purpose, take posses-
sion or dispose of, or otherwise intermeddle with, any free
property of a deceased person.
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(2) Any person who contravenes the provisions of this

section shall—

{«) be guilty of an offence and liable to a fine not exceed-
ing ten thousand shillings or to a term of imprison-
ment not exceeding one vear or to both such fine and
imprisonment; and

(h) be answerable to the rightful executor or administra-
tor, to the extent of the assets with which he has
intermeddled after deducting any navments made in
the due course of administration.

46, (I} Whenever it becomes known to any police officer
or administrative officer that any person has died, he shall,
unless aware that a report has already been made, forthwith
report the fact of such death to the sub-chief of the sub-
location or to the chief or administrative officer of the area
(as the case may be) where the deceased had his last known
place of residence.

(2) Any person to whom a report is made under sub-
section (1) of this section shall—
(@) at the request of any person who appears to have a
leaitimate interest in the estate of the deceased; or
(h1if no application for representation in respect of the
estate has been made within one month after the date
of the death of the deceased,

forthwith proceed to the last known place of residence of the
deceased, and take all necessary steps for the protection of
his free property found there, for ascertainment of his other
free properties (if any). for ascertainment of all persons
appearing to have any legitimate interest in succession to or
administration of his estate, and for the guidance of pros-
pective executors or administrators as to formalities and
duties.

(3) If any person to whom a report is made under sub-
section (1) of this section finds that there is any free property of
the deceased, or that the person appearing to have the greatest
legitimate interest in succession to or administration of his
estate are resident in any other sub-location or area he shall
forthwith report those facts to the sub-chief. chief or
administrative officer of such other sub-location or area, who
shall thereupon take. in respect of such property or persons.
all such steps as are prescribed by subsection (2) of this section.
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(4y Any sub-chief. chief or administrative officer
becoming aware that there is in his sub-location or area any
free property of a deceased person, or that there are resident
in his sub-location or area any persons appearing to have the
ereatest legitimate interest in succession to or administration
of the estate of a deceased person, but that no grant of re-
presentation in respect of that estate has yet been made, shall.
at the request of any person who appears to have any legiti-
mate interest in that estate, and without waiting for a report
under this section, forthwith, take. in respect of such property
or persons, all such steps as are prescribed by subsection (2
of this section.

Jurisdiction

47. No court other than the High Court shall make any
grant of representation, or determine any dispute, in respect
of any estate the gross value of which exceeds one hundred
thousand shillings:

Provided that, in any case where there is no dispute as
to the person or persons entitled to such grant. the High Court
may for the purpose of such grant. be represented by a District
Delegate appointed by the Chief Justice, with or without
limitation of the territorial jurisdiction of such District Dele-
gate.

48. Notwithstanding any other written law which limits
jurisdiction, but subject to the provisions of section 49 of this
Act, a Resident Magistrate or a District Magistrate shall have
jurisdiction to grant representation in respect of any estate
the gross value of which does not exceed one hundred
thousand shillings:

Provided that, if and whenever a District Magjstrate finds
that there is any dispute as to the person or persons entitled
io such grant. or otherwise in respect of any such estate. such
dispute shall be referred to and determined by a Resident
Magistrate, from whom an appeal shall lie to the High Court.

49. (1) The Resident Magistrate or District Magistrate
within whose territorial jurisdiction a deceased person had his
last known place of residence shall, if the gross value of the
astate of such deceased does not exceed one hundred thousand
shillings, have in respect of that estate the jurisdiction con-
ferred by section 48 of this Act.

Provided that—

() any such magistrate may, with the consent or by the
direction of the High Court, transfer the administra-
tion of an estate to any other such magistrate where
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it appears that the greater part of such estate is
situate within the territorial jurisdiction of that other
magistrate or that there is other good reason for
such transfer;

(i if the deceased had his last known place of residence
outside Kenya, the High Court shall determine
which magistrate shall have jurisdiction under this
section:

(iit) every Resident Magistrate and District Magistrate
shall have jurisdiction, in cases of apparent urgency,
to make a temporary grant of representation.
limited to collection of assets situate within his
territorial jurisdiction and payments of debts, regard-
less of the last known place of residence of the
deceased.

(2) The Resident Magistrate to whom a dispute shall be
referred pursuant to section 48 of this Act shall be such Resi-
dent Magistrate as the Chief Justice has appointed for that
purpose in respect of the area of jurisdiction of the District
Magistrate concerned:

Provided that any Restdent Magistrate may, by direction
or with the consent of the High Court, transfer the determi-
nation of such dispute to any other Resident Magistrate, if
and whenever it appears that there is good reason for such
rransfer.

50. For the purpose of sections 47. 48 and 49 of this
Act a “dispute” shall include any case where there has been
an application under section 26 or subsection (3) of section 35
of this Act.

Application for Grant

S1. (1) Every application for a grant of representation
shall be made in such form as may be prescribed, signed by
the applicant and witnessed in the prescribed manner.

(2) BEvery such application shall include information as
o —

(@) the full names of the deceased,

(b) the date and place of his death;

(¢} his last known place of residence;

(d) the relationship (if any) of the applicant to the
deceased;
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(e) whether or not the deceased left a valid will;

(f) the present addresses of any executors appointed by
any such valid will;

{g)1n cases of total or partial intestacy. the names and
addresses of all surviving spouses. children, parents.
brothers and sisters of the deceased. and of the
children of any child of his or hers then deceased;
and

(A a full inventory of all the assets and liabilities of the
deceased;

() such other matters as may be prescribed.

(3) Where it is alleged by any such application that the

deceased feft a valid will—

(e} if it was writien, the original will shall be annexed to
the application, or if it is alleged to have been lost,
or destroyed otherwise than by way of revocation,
or if for any other reason the original cannot be
produced, then either—

() an authenticated copy thereof shall be so
annexed; or

(i) the names and addresses of all persons alleged
to be able to prove its contents shall be stated
in the application;

(hrif it was oral, the names and addresses of all alleged
witnesses shall be stated in the application.

(4) No omission of any information from an application

shall affect the power of the court to entertain the application.

52.  Any person who. in any application for representa-
tion, wilfully or recklessly makes any statement which is false
in any material particular shall be guilty of an offence and
liable to a fine not exceeding ten thousand shillings or to 2
term of imprisonment not exceeding one year or to both such
fine and imprisonment.

Forms of Grants

53. A court may—

(a) where a deceased person is proved (whether by pro-
duction of a will or an authenticated copy thereof
or by oral evidence of its contents) to have left a
valid will, grant, in respect of all property to which
such will applies, either--
() probate of the will to one or more of the

executors named therein; or
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(i) if there is no proving executor, letters of adminis-
tration with the will annexed; and

(b if and so far as there may be intestacy, letters of
administration in respect of the intestate estate.

54.  Any court may, according to the circumstances of
cach case. limit any grant of representation which it has
jurisdiction to make, in any of the forms described in the
Fifth Schedule to this Act.

85. No grant of representation. whether or not limiied
in its terms, shall confer power 1o distribute any capital assets.
or to make anv division of property, unless and until such
erant has been confirmed as provided by section 71 of this
Acl.

Persons Entitled to a Grani
56. (1) No grant of representation shall be made- -
(o) to any person who is o minor. or of unsound mind. o
bankrupt; or
{h) to more than four persons in respect of the same pro-
perly.

(2) No grant of letters of administration, with or without
will annexed. shall be made to any body corporate other than
the Public Trustee or a trust corporation,

57. No egrant of representation shall be made 1o any
syndic or nominee on behalf of a body corporate:

Provided that, where a body corporate applies for a grant
of probate or (in the case of a trust corporation) letters of
administration. the application may be signed. and any neces-
sary affidavits may be sworn, by an officer authorized in that
behalf by such body corporate or the directors or governing
body thereof.

58. Where a continuing trust arises. no grant of Tetters
of administration may be made to one person alone except-—

(@) where that person is a trus{ corperation; or

(h where the application is for the grant of letters of
administration with the will annexed. and in that
will the testator has appointed one or more trustees
for the continuing trust who are willing and able to
act.
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59. Any person who has been appointed by a will as an
executor thereof may, either by oral declaration before the
court or by writing under his hand. renounce executorship.
and shall thereafter be finally precluded from applyving for
any grant of probate of that will.

60. When several executors are appointed, probate may
be granted to them all simultaneously, or at different times.

61. (1) If a codicil js discovered after the grant of pro-
bate, a separate probate of that codicil may be granted to the
executor, if it in no way repeals the appointment of executors
made by the will.

(2) If different executors are appointed by the codicil. the
probate of the will shall be revoked, and a new probate
granted of the will and the codicil together.

62. When a person who has been appointed by a will
as an executor thereof has not renounced the executorship.
letters of administration shall not be granted to any other
person until a citation has been issued, calling upon such
executor to renounce his executorship or to apply for a grant
of probate of such will:

Provided that—

(i) when one or more of several executors have proved a
will, the court may, on the death of the survivor of
those who have proved, grant letters of administra-
tion without citing those who have net proved; and

(ii) there may be such limited grants of letters of
administration in accordance with the provisions of
section 54 of this Act as may, in the opinion of the
court, be necessitated by any special circumstances.

63. When a deceased has made a will, but—
(&) he has not appointed an executor; or

(b) the only executors appointed are legally incapable of
acting, or have renounced their executorship, or
have died before the testator or before receiving
a grant of probate of such will, or have failed within
the time limited by a citation to apply for probate
thereof; or
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(c) all proving executors have died before completing
administration of all the property to which such will
applies,
a universal or residuary legatee may be admitted to prove the
will, and letters of administration with the will annexed may
be granted to him of the whole estate, or of so much thereof
as may be unadministered.

64. When a residuary legatee who has a beneficial
interest survives the testator, but dies before the estate has
been fully administered, his representative shall have the same
right to administration with the will annexed as such residuary
legatee.

65. When there is no executor, and no residuary legatee
or representative of residuary legatee, or if every such person
declines or is incapable of acting, or cannot be found, the
person or persons who would be entitled to the administration
of the estate of the deceased if be had died intestate, or any
other legatee having a beneficial interest, or a creditor, may be
admitted to prove the will, and letters of administration may
be granted to him or them accordingly.

66. When a deceased has died intestate, the court shall,
save as otherwise expressly provided have a final discretion as
to the person or persons to whom a grant of letters of adminis-
tration shall, in the best interests of all concerned, be made,
but shall, without prejudice to such discretion, accept as a
ceneral guide the following order of preference—

(@) widow or widows, with or without association of

other beneficiaries;

(b) other beneficiaries entitled on intestacy, with priority

according to their respective beneficial interests as
provided by Part V of this Act; and

(o) creditors:

Provided that, where there is partial intestacy, letters of
administration in respect of the intestate estate shall be granted
to any executor or executors who prove the will.

Procedure on Grants

67. (1} No grant of representation, other than a limited
grant for collection and preservation of assets, shall be made
until there has been published notice of the application for
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such .grant, inviting objections thereto to be made known to
the. court within a specified period of not less than thirty days
from the date of publication, and the period so specified has
expired.

-+~ (2) ‘Every such notice shall be exhibited conspicuosly in
the court-house, and also published in such other manner as the
court directs.

‘68, (1) Notice of any objection to an application for a
grant of representation shall be lodged with the court, in such
form as may be prescribed, within the period specified by such
notice as aforesaid, or such longer period as the court may
allow.

(2) When notice of objection has been lodged under sub-
section (1) of this section, the court shall give notice to the
objector to file an answer to the application and a cross-
application within a specified period.

69. (1) When a notice of objection has been duly lodged
under subsection (1) of section 68. or no answer or no cross-
application has been filed as required under subsection (2) of
that section, a grant may be made in accordance with the
original application.

(2) When an answer and a cross-application have been
duly filed under subsection (2) of section 6& of this Act, the
court shall recognize that there is a dispute as to the grant,
and shall (if necessary) refer the same to the High Court or to
a Resident Magistrate as provided by sections 47 and 48 of
this Act. '

70. Whether or not there is a dispute as to the grant,
every court shall have power, before making a grant of re-
presentation—

(@ to examine any application on oath or affirmation; or

(b) to call for further evidence as to the due execution or
contents of the will or some other will, the making
of an oral will, the rights of dependants and of
persons claiming interests on intestacy, or any other
matter which appears to require further investiga-
tion before a grant is made; or

(c) to issue special citations to any persons appearing to
have reason to object to the application.
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Confirmation of Grants

Confirmation 71. (1) After the expiration of a period of six months.

oF AT, or such shorter period as the court (under subsection (3) of
this section) may direct, from the date of any grant of repre-
sentation. the holder thereof shall apply to the court for
confirmation of such grant, in order to empower the distribu-
tion of any capital assets.

(2) The court to which application is made, or to which
anv dispute in respect thereof is referred, may—

(a) if it is satisfied that the grant was rightly made (o the
applicant. and that he is administering, and will
administer, the estate according to law, confirm the
grant; or

(hyif it is not so satisfied, issue to some other person or
persons. in accordance with the provisions of sections
56 to 66 (inclusive) of this Act, a confirmed grant
of letters of administration in respect of the estate, or
so much thereof as may be unadministered; or

(¢ order the applicant to deliver or transfer to the holder
of a confirmed grant from any other court all assets
of the estate then in his hands or under his control; or

(d) postpone confirmation of the grant for such period or
periods. pending issue of further citations or other-
wise. as may seem necessary in all the circumstances
of the case:

Provided that, in cases of intestacy. the grant of letters
of administration shall not be confirmed until the court is
satisfied as to the respective identities and shaves of all persons
beneficially entitled; and when confirmed, such grant shall
specify all such persons and their respective shares.

(3) The court may. on the application of the holder of
a grant of representation, direct that such grant be confirmed
before the expiration of six months from the date of the
grant if it is satisfied—

(o) that there is no dependant, as defined by section 29
of this Act. of the deceased; and

(h) that it would be expedient in all the circumstances
of the case so to direct.
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72. No grant of representation shall be confirmed until
the court—

(@) is satisfied that no application under Part III of this
act is pending; and

(b) has received a certificate from the Estate Duty Com-
missioner that he is satisfied that all estate duty
payable in respect of the estate concerned has been
or will be paid, or that no estate duty is payable in
respect thereof; or

{c) is itself satisfied that no estate duty is payable in respect
of the estate concerned.

73. 1t shall be the duty of the court, within one year
from the date of any grant of representation to give notice to
the holder of such grant to apply for confirmation thereof.

Alteration and Revocation of Grants

74. Errors in names and descriptions, or in setting forth
the time and place of the deceased’s death, or the purpose in
a limited grant, may be rectified by the court, and the grant
of representation, whether before or after confirmation, may
be altered and amended accordingly.

75. If, after the grant of letters of administration with
the will annexed or after confirmation thereof, a codicil be
discovered, it may be added to the grant on due proof and
identification, and the grant altered and amended accordingly.

76. A grant of representation, whether or not confirmed,
may at any time be revoked or annulled if the court decides,
either on application by any interested party or of its own
motion—

(a) that the proceedings to obtain the grant were defective
in substance;

(b} that the grant was obtained fraudulently by the mak-
ing of a false statement or by the concealment from
the court of something material to the case;

(c) that the grant was obtained by means of an untrue
allegation of a fact essential in point of law to justify
the grant notwithstanding that such allegation was
made in ignorance or inadvertently;
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(d) that the person to whom the grant was made hag failf;d:
after due notice and without reasonable cause
either— :

(i) to apply for confirmation of the grant withinno_né
year from the date thereof, or such longer period
as the court order or allow; or

(i) to proceed diligently with the administration of
the estate; or

(i) to produce to the court, within the time pre-
scribed, any such inventory or account of
administration as is required by the provisions
of paragraphs (e) and (g) of section 83 of this
Act or has produced any such inventory or
account which is false in any material particular;
or

(e) that the grant has become useless and inoperative
through subsequent circumstances.

Sealing of Commonwealth and Foreign Grants

77. (1) Where a court or other authority, having jurisdic-
tion in matters of probate or administration in any Common-
wealth country or in any other foreign country designated by
the Attorney-General by notice in the Gazette, has, either
before or after the commencement of this Act, granted probate
or letters of administration, or an equivalent thereof in respect
of the estate of a deceased person, such grant may, on being
produced to, and a copy thereof deposited with the High Court,
be sealed with the seal of that court, and thereupon shall be
of like force and effect, and have the same operation in Kenya,
as if granted and confirmed by that court.

(2) Before sealing a grant under subsection (1) of this
section, the High Court—

(a) shall satisfy itself as to the payment of estate duty as
provided by section 72 of this Act;

(b) may require such evidence (if any) as it thinks fit con-
cerning the domicil of the deceased person;

{c) may. on the application of any creditor of the estate,
require that adequate security be given for the pay-
ment of debts due frrm the estate to creditors residing
in Kenya.
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78. For the purposes of this Act, a duplicate of any grant
sealed with the seal of a court or other authority in a Com-
monwealth or foreign country, or a copy thereof certified as
correct by, or duly on behalf of, such court or authority, shall
have the same effect as the original.

Powers and Duties of Personal Representatives
79. The executor or administrator to whom representa-
tion has been granted shall be the personal representative of the
deceased for all purposes of that grant, and, subject to any
limitation imposed by the grant, and all the property of the
deceased shall vest in him as such personal representative.

80. (1) A grant of probate shall establish the will as from
the date of death, and shall render valid all intermediate acts
of the executor or executors to whom such grant is made con-
sistent with his or their duties as such.

(2) A grant of letters of administration, with or without
will annexed, shall take effect only as from the date of such
grant.

81. Upon the death of one or more of several executors
or administrators to whom a grant of representation has been
made, all the powers and duties of such executors or adminis-
trators shall become vested in the survivors or survivor of
them:

Provided that, where there has been a grant of letters of
administration which involve apy continuing trust, a sole
surviving administrator who is not a trust corporation shall
have no power to do any act or thing in respect of such trust
until the court has made a further grant to one or more
persons jointly with him.

82. Personal representatives shall, subject only to any
limitation imposed by their grant, have the following powers—
(a) to enforce, by suit or otherwise, all causes of action
which, by virtue of any law, survive the deceased or
arising out of his death for his personal representa-
tive;
(b) to sell or otherwise turn to account, so far as seems
necessary or desirable in the execution of their duties,
all or any part of the assets vested in them, as they
think best:
Provided that—

(i) any purchase by them of any such assets shall
be voidable at the instance of any other person
interested in the asset so purchased; and
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(i) no immovable property shall be sold before con-
firmation of the grant;

(¢) to assent, at any time after confirmation of the grant,
to the vesting of a specific legacy in the legatee
thereof;

(d) to appropriate, at any time after confirmation of the
grant, any of the assets vested in them in the actual
condition or state of investment thereof at the time
of appropriation in or towards satisfaction of any
legacy bequeathed by the deceased or any other
interest or share in his estate, whether or not the
subject of a continuing trust, as to them may seem
just and reasonable according to the respective rights
of the persons interested in the estate of the deceased,
and for that purpose to ascertain and fix (with the
assistance of a duly qualified valuer, where necessary)
the value of the respective assets and liabilities of
such estate, and to make any transfer which may
be requisite for giving effect to such appropriation:

Provided that except so far as otherwise ex-
pressly provided by any will—

() no appropriation shall be made so as to affect
adversely any specific legacy;

(i) no appropriation shall be made for the benefit
of a person absolutely and beneficially entitled
in possession without his consent, nor for the
purpose of a continuing trust without the con-
sent of either the trustees thereof (not being the
personal representatives themselves) or the
person for the time being entitled to the income
thereof, unless the person whose consent is so
required is a minor or of unsound mind, in which
case consent on his behalf by his parent or
guardian (if any) or by the manager of his estate
(if any) or by the court shall be required.

Dutics of 83. Personal representatives shall have the following

personal i ; alv——
representatives, dUIlﬁS, ndlllbl)’

(a) to provide and pay, out of the estate of the deceased,
the expenses of a reasonable funeral for him;



145
1972 Law of Succession

(b) to get in all free property of the deceased, including
debts owing to him and moneys payable to his per-
sonal representatives by reason of his death;

(c) to pay out of the estate of the deceased, all expenses
of obtaining their grant of representation, and all
other reasonable expenses of administration (includ-
ing estate duty, if any);

(d) to ascertain and pay, out of the estate of the deceased,
all his debts;

(e) within six months from the date of the grant, to pro-
duce to the court a full and accurate inventory of the
assets and liabilities of the deceased and a full and
accurate account of all dealings therewith up to the
date of such account;

{f) subject to section 55 of this Act, to distribute or to
retain on trust (as the case may require) all assets
remaining after payment of expenses and debts as
provided by the preceding paragraphs of this section
and the income therefrom, according to the respective
beneficial interests therein under the will or on 1n-
testacy, as the case may be;

(g) within six months from the date of confirmation of the
grant, or such longer period as the court may allow,
to complete the administration of the estate in respect
of all matters other than continuing trusts, and to
produce to the court a full and accurate account of
such completed administration.

84. Where the administration of the estate of a deceased
person involves any continuing trusts, whether by way of life
interest or for minor beneficiaries or otherwise, the personal
representatives shall, unless other trustees have been appointed
by a will for the purpose of such trust, be the trustees
thereof :

Provided that, where valid polygamous marriages of such
deceased person has resulted in the creation of more than one
house, the court may at the time of confirmation of the grant,
appoint separate trustees of the property passing to each or any
of such houses as provided by section 40 of this Act.
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85. (1) The assent of the executor shall be necessary to
complete the title of the legatee to a specific legacy.

(2) Such assent may be verbal, and either express or
implied from the conduct of the executor, and shall be
sufficient to divest his interest as executor therein, and (subject
to any registration required by any other written law) to trans-
fer the subject of the bequest to the legatee.

(3) When the executor is a legatee, his assent to his own
specific legacy shall be necessary to complete his title thereto
as legatee.

(4) The assent of the executor to a specific legacy shall
give effect thereto from the death of the testator.

86. Debts of every description enforceable at law and
owed by or out of an estate shall be paid before any legacy.

87. 1If an estate is subject to any contingent liabilities,
a personal representative shall not be bound to pay any legacy
without a sufficient indemnity to meet the liabilities whenever
they may become due.

88. Legacies shall abate and be refunded according to
the provisions of the Sixth Schedule to this Act.

89, (1) Where any application for a grant of probate or
letters of administration shows by the inventory therein that
the estate the subject thereof will, after payment of funeral and
other expenses, be insolvent, the court shall of its own motion
order the administration of such estate in bankruptcy as pro-
vided by section 121 of the Bankruptcy Act.

(2) If and so soon as any personal representative knows
or has reason to believe that the estate in respect of which
probate or letters of administration have been granted to him
will prove to be imsolvent, he shall forthwith petition for
administration thereof in bankruptcy as aforesaid.

(3) This section shall have effect notwithstanding anything
contained in the Bankruptcy Act.

90, Personal representatives shall invest funds to provide
for legacies in the manner and according to the provisions set
out in the Seventh Schedule to this Act; and legacies shall
carry interest in accordance with those provisions.



147

1972 Law of Succession

" 91.> Where a person not having his domicil in Kenya
bas died leaving assets both in Kenya and in the country in
which he-had his domicil at the time of his death, and there
has been a-grant of representation in Kenya with respect to
the assets there, and a grant of representation in the country
of domicil with respect to- the assets in that country, the
personal representatives in Kenya, after having given such
notices as are required by paragraph 5 of the Sixth Schedule
to this Act and after having discharged, at the expiration of
the time therein named, such lawful claims as have come to
their notice, may, instead of themselves distributing any surplus
‘or residue of the deceased’s property to persons residing out
of Kenya who are entitled thereto, transfer, with the consent
of the personal representatives in the country of domicil, the
surplus or residue to those personal representatives for dis-
tribution to those persons.

92. (1) Every person making or permitting to be made
any payment or disposition in good faith under a grant of re-
presentation shall be indemnified and protected in so doing,
notwithstanding any defect or circumstances whatsoever
affecting the validity of the grant.

(2) Where a grant of representation is revoked or varied,
payments and dispositions made in good faith to a personal
representative under that grant before the revocation or varia-
tion thereof shall be a valid discharge to the person making
the same, and a personal representative who has acted under
the revoked or varied grant may retain and reimburse himself
in respect of any other person to whom representation is
afterwards granted might have properly made:

Provided that any personal representative who so acted
shall account for all payments, dispositions, retentions or re-
imbursements made by him to the person or person to whom
representation is afterwards granted.

93. (1) All transfers of any interest in immovable or
movable property made to a purchaser either before or after
.the commencement of this Act by a person to whom represen-
tation has been granted shall be valid, notwithstanding any sub-
sequent revocation or variation of the grant either before or
after'the commencement of this Act.
" 7(2) A transfer of immovable property by a personal re-
presentative to a purchaser shall not be invalidated by reason
only that the purchaser may have notice that all the debts,
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liabilities, funeral and testamentary or administration expenses,
duties, and legacies of the deceased have not been discharged
nor provided for.

94. When a personal representative neglects to get in
any asset forming part of the estate in respect of which re-
presentation has been granted to him, or misapplies any such
asset, or subjects it to loss or damage, he shall, whether or not
also guilty of an offence on that account, be liable to make
good any loss or damage so occasioned.

95. Any personal representative who, as regards the
estate in respect of which representation has been granted to
him—

(@) wilfully or recklessly neglects to get in any asset form-
ing part of such estate, misapplies any such asset, or
subjects any such asset to loss or damage; or

(b) wilfully fails to produce to the court any such inventory
or account as is required by the provisions of para-
graphs (e) and (g) of section 83 of this Act; or

(c) wilfully or recklessly produces any such inventory
or account which is false in any material particular;
or

(d) knowing or having reason to believe that such estate
will prove to be insolvent, continues to administer
the same without petitioning for administration there-
of in bankruptcy,

shall be guilty of an offence, and shall be liable to a fine not
exceeding ten thousand shillings, or to imprisonment for a
term not exceeding one year, or to both such fine and imprison-
ment.

PART VIII—MISCELLANEOUS

96. (1) Notwithstanding any other provision of this Act,
a person who, while sane, murders another person shall not
be entitled directly or indirectly to any share in the estate of
the murdered person, and the persons beneficially entitled to
shares in the estate of the murdered person shall be ascertained
as though such murderer had died immediately before the
murdered person.

(2) For the purpose of this section the conviction of a
person in criminal proceedings of the crime or murder shall
be sufficient evidence of the fact that the person so convicted
committed the murder.
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97. The Rules Committee may make rules of procedure
generally for the carrying out of the purposes and provisions
of this Act, and without prejudice to the foregoing generality,
any such rules of procedures may prescribe—

(a) the procedure to be followed by any court in determin-
ing applications under section 26 or subsection (3)
of section 35 of this Act;

(b) the procedure to be followed by any court in granting
probate or letters of administration;

{c) the procedure to be followed in the case of any dispute
as to a grant;

(d) the form and manner in which applications under
section 26 and subsection (3) of section 35 of this
Act, and applications for grants are to be made,
grants are to be issued. grants are to be limited,
notices are fo be given, or inventories or accounts
are to be produced;

(¢) the fees to be paid on any application or grant, or on
any other procedure related thereto.

98. All proceedings commenced under any written law
or part thereof repealed by this Act shall, so far as practicable,
be continued under this Act.

99. The laws set out in the Eighth Schedule to this Act
are hereby repealed.

100. The Acts set out in the first column of the Ninth
Schedule to this Act are hereby amended, in relation to the
provisions thereof specified in the second column of that
Schedule, in the manner specified in relation thereto in the
third column of that Schedule.

101. Except as otherwise expressly provided in this Act,
nothing in this Act shall affect the provisions of—

(a) the Trustee Act:

(b) the Public Trustee Act;

{c) the Trusts of Lapd Act;

(d) the provisions concerning estates of deceased soldiers
contained in sections 218 to 222 of the Armed Forces

Act, 1968.
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FIRST SCHEDULE (s. 22)

CONSTRUCTION OF WILLS

General Rules . ‘

1. It is not mecessary, in order to give effect fo any disposition,
that any technical words be used in a will, but only that the wording
be such that the intention of the testator can be known therefrom.

2. The meaning of any clause in a will is to be ascertained from
the entire instrument, and all the provisions of such will are to be
construed with reference to each other; but where two clauses or
provisions are irreconcilable, so that they cannot possibly stand
together, the last shall prevail.

3. Every will shall be construed, with reference to the property
comprised in it, to speak and take effect as if it had been executed
immediately before the death of the testator, unless a contrary
intention appears by the will:

Provided that, in respect of the subject of a specific legacy,
there shall be a presumption that the will speaks as at the date of its
actual execution.

4. Merely negative words in a will shall not be sufficient to
exclude a person entitled on intestacy and in order to effect such an
exclusion there must be an actual gift to some other definite object.

5. Subject to the provisions of paragraph 2, an express and positive
gift cannot be controlled by reason assigned, or by subsequent
ambiguous words, or by inference and argument from other parts of
the will, and is not affected by a subsequent inaccurate recital of,
or reference to, its contents:

Provided that, in cases of ambiguity or doubt, recourse may be
had to such reference in order to assist the construction.

6. Implication shall be admissible only in the absence of an
express disposition, and shall not be admissible to control an express
disposition.

7. Words and limitations contained in a will may be transposed,
supplied or rejected, where such a course is warranted by the imme-
diate context or the general scheme of the will, but not merely on
a conjectural hypothesis of the testator’s intention, and obvious
clerical errors may be corrected.

8. Technical words shall be presumed to be employed in their
technical sense, unless the context clearly indicates the'contrary. - .

9. Words in general shall be construed m their "ordinary and
grammatical sense, unless a clear intenfion t6 use them in' anotHer
sense can be collected from the will and that othér sense can be
ascerfained. )

10. Words occurring more than once in a will shall be presumed
to be used always in the same sense unless the context cledarly indicates
the contrary or unless the words are applied to diflerent subjects.
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11. Where a testator uses an additional word or phrase, an
additional meaning shall be presumed unless the context clearly

indicates the contrary.

12. When a clause or disposition is capable of two _meanings,
according to one of which it has some effect, and according to the
other of which it can have no effect, the former shall be preferred.

[3. Where for anv reacon effect cannot be given completely to the
testator’s apparent intention, effect shall nevertheless be given
thereto so far as is possible.

14. The rules of construction shall not be strained in order to
bring a gift within the rules of law, but, where the will admits of two
constructions, the construction which will render the gift valid shall
be preferred:

Provided that where a gift, valid in the first instance, is modified
by some subsequent clause in the same will or in a codicil thereto
in such manner as to render such preceding gift void for remotepess,
such modifying clause, if separable from the original gift, shall be
rejected as if such will or codicil had never contained the same.

15. The inconvenjence or absurdity of a gift, or the fact that the
testator did not foresee all the consequences of his disposition, shall
not be a ground for varying the construction of the will where the
terms are unambiguous; but, where the terms of any gift or disposition
are ambiguous, the more rational of two constructions shall be
preferred.

16. The construction of a will shall not be varied by events sub-
sequent to its execution, but in determining the meaning of particular
expressions regard may be had to circumstances which, at the date
of execution, were capable of arising subsequent to that date.

17. A testator shall be presumed to calculate against iptestacy:
and, subject to the provisions of paragraph 14 a construction avoiding
intestacy shall be preferred.

18. A testator shall be presumed to calculate on the dispositions
in his will taking effect; and a gift over shall not, in the absence of
~lear intention ke construed as providing exclusively for lapse or
other jnitial failure of the original gift.

19. Unless a design to connect them appears from the will,
independent gifts shall be construed separately and without relation
to one another, notwithstanding that it may be conjectured from the
circumstances that the testator had the same intention with regard
to all such gifts.

20. Unless a contrary intention appears from the will, the term
“child™ shall be construed to ioclude an ilegitimate child, and the
terms ‘‘son”, ‘‘daughter”, “‘grandchild” and “issue” apd similar words
shall similarly be construed to include persons of illegitimate descent,

No. 14

Additiona)
words.

Words construed
so as to make
them

operative.

Intention to
be given
effect to.

Rules of con-
struction not
to be strained
to validate
gift.

Inconvenience
or absurdity
of gift.

Construction
not to be
varied by
subsequent
events.

Presumption
against
intestacy.

Presumption
as regards
gift over.

Independent
gifts.

References to
child, etc., to
include illegi-
timate child.



No. 14

References to
application
of Islamic
law to mean
law of sect
or school of
testator.

Particular rules

of construction.

Misnomer or
misdescription
ol object.

Rejection of
erroneous
particulars

in description
of subjects.

Gift or dis-
position void

for uncertainty.

Gift presumed
(0 comprise
whole interast
of testator.

152

Law of Succession 1972

FirsT Scuepure—(Conid.)

2]. Unless a contrary intention appears from the will, where a
testator declares that his property shall devolve according to Islamic
law, the Islamic law applicable shall be the law of the sect or school
of Islamic law to which the deceased belonged.

22. The severa] particular rules of construction provided by the
following paragraphs shall apply if, and so far only. as a contrary
intention is not expressed or implied in the will, and shall have effect
subject to the terms of the will.

Descriptions

23. (1) Where the words used in a will to designate or describe a
legatee, or a class of legatees, sufficientlv show what is meant, an
error in the name or description shall not prevent the legacy from
taking effect, and it shall be sufficient for this purpose if the legatee.
or class of legatees, is so designated as to be distinguished from
every other person or class.

(2) A mistake in the name of a legatee may be corrected by a
description of such legatee and a mistake in the description of a
legatee may be corrected by the name of such legatee.

(3) Where the words used in a will to designate or describe a
legatee are applicable to two or more persons or classes of persons,
or partly to one and partly to another person or class, the legatee or
class of legatees may be ascertained from the general context and
the surrounding circumstances.

24. If the thing which the testator intended to bequeath can be
sufficiently identified from the description of it given in the will, but
some parts of the description do not apply, such parts of the descrip-
tion shall be rejected as erroneous, and the gift shall take effect:

Provided that, if a will mentions several circumstances as descrip-
tive of the thing which the testator intends to bequeath. and there
was any property in respect of which all those circumstances existed
at the date of execution of the will, the gift shall be considered as
limited to such property. and no part of the description shall be
rejected as erroneous because the testator had at the date of his death
other property to which such part of the description does not apply.

25. A gift or disposition not expressive of any definite intention
shall be void for uncertainty:

Provided that—

(i) no gift for charitable purposes shalt be void for uncertainty of
the object; or

(i) no gift whereby the legatee is expressly or impliedly given a
right of selection, purchase or disposition shall be void merely
by reason of the uncertainty arising from such right.

26. Where property is bequeathed to any person, the gift shall
be presumed to comprise the whole interest of the testator in such
property, unless it appears from the will that only a restricted interest
was intended for him.
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27. The object of a gift which refers to a person or persons as
existing shall be construed as at the date of the will, unless a contrary
intention clearly appears therein.

Residuary Bequesis
28. A general residuary bequest shall comprise all free property
of the testator as at the date of his death, whether or not acquired
after the date of the will, of which he has not otherwise disposed.
and shall include all free property of which he may have attempted
but failed to dispose, even though expressly excepted from the gift.

29. A limited residuary bequest shall have the same effect as
a general residuary bequest. subject only to the specific Jimitation
therein expressed or implied.

30. A particular residuary bequest shall comprise all free property
of the testator falling under the particular description as at the date
of his death, of which he has not otherwise disposed, and shall
include all such property of which he may have attempted bul
failed to dispose.

31. The failure of any gift of a share in a residuary beguest.
whether general, limited or particular. shall not result in such share
accruing to the other shares therein, but, subject only to any subse-
quent residuary bequest, shall create an intestacy in respect of such
share.

General Legacy of Property noi Possessed

32. Notwithstanding the provisions of paragraphs 8 to 4 of ihe
Second Schedule to this Act, where a general legacy is in the form of
a gift of a specified type of property which is not at the time of the
testator’s death included in his estate. the value of such gift shall.
if it can be ascertained, be met from the testator’s general estate. but
if the value thereof cannot be ascertained the gift shall fail.

Annuities

33. Where an annuity is created by will, the legatee shall be
entitled to receive it for his life only, unless a contrary intention
appears by the will, notwithstanding that the annuity is directed to be
paid out of the income of 1 specified fund or specified property.

34. Where there is the gift of an annuity for the maintenance and
education of the beneficiary, such annuity shall be deemed to be
given for the life of the beneficiary.

35. Where a will directs that an annuity shall be provided for any
person out of the proceeds of property generally, or where money is
bequeathed to be invested in the purchase of an annuity for anv
person, the legatee may either have an annuity purchased for him or
to receive rorthwith the money appropriated for that purpose by the
will.
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36. (1) Where there is a direct gift of an annuity, or where a
will manifests an intention that an annuity shall be charged on the
capital of the testator’s residuary estate, the annuity shall constitute
a charge upon such capital.

(2) Tn all other cases, in default of specific provision, the annuity
shall be payable only out of the income of the residuary estate.

(3) In default of provision to the contrary, an annuity payable
only out of the income of the residuary estate, or of a specified fund
or of specified property, shall constitute together with all arrears
thereof, a continuing charge on the whole of such income.

37. When an annuity is given by will, and no time is fixed for
its commencement, it shall commence from the testator’s death, and
the first payment shall be made at the expiration of one year after
that event:

Provided that, where there is a direction that the annuity shall be
paid quarterly or monthly, the first payment shall be due at the end
of the quarter or month. as the case may be, immediately after the
testator’s death; and shall, if the personal representatives think fit, be
paid when due but Lhe persona) representatives shall not be bound to
pay it until the expiry of twelve months after the testator’s death.

38. Where there is a direction that the first payment of an annuity
shall be made within wny specified period of time after the death
of the testator, or on a day certain. the next payment to be made.
and subsequent payments shall be made accordingly.

39. If an annujtant dies in the interval between the times for
payment of his annuity, an apportioned share of the annuity shall
be paid to his personal representatives.

Gifts of Income

40. Where the income of any fund. property or residuary estate
s bequeathed to any person, and the will affords no indication of an
intention that the enjoyment of the gift should be of limited duration.
the principal, as well as the income, shall belong to the legatee.

Gifts for Special Purposes

41. Where a gift is bequeathed solely for the benefit of the legatee,
then, notwithstanding that words are added to the gift expressing a
purpose for which the gift is made, the legatee shall be entitled to
claim the gift without applying it to that purpose, whether or not the
purpose be expressed in obligatory terms:

Provided that—

(i) where the gift is made subject to « gift over of any surplus
remaining after the purpose has been fulfilled, the provisions
of this paragraph shall apply only to so rmuch of the gift
as is necessary for such purpose;
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(ii) the provisions of this paragraph shall not apply where the
purpose specified is so expressed as to create a condition or a
discretionary trust with gift over, nor where the legatee is a
minor.

42. Where a gift of a sum of money is directed to be applied
solely for the benefit of a person in a certain way, but the time within
which the gift is to be expended is left in the discretion of the
personal representatives or of trustees. the beneficiary shall not. so
long as the personal representatives or the trustees properly exercise
their discretion, demand payment of the money, but if he dies before
the money is so applied, his personal representatives shall be imme-
diately entitled to the money.

Conditional Gifts

43. No precise form of words shall be necessary to creale o
condition in a will, and any expression disclosing such an intention of
the testator shall have that efTect.

44. Any condition shall be void which—

(a) requires the performance of ar illegal act, or is not legally
enforceable; or

{(b)is contrary to law, morality or public policy; or

(c)is uncertain, or is too vague to be enforced; or

(d) oftends against any law as to accumulations, remotieness. or
perpetuities; or

(e) is impossible ab initio, or becomes impossible by the act or
default of the testator, or by an act of any court; or

(f) is repugnant to the gift to which it is annexed; or

(g) is in total restraint of the marriage of any person other than a
widow; or

(hyis attached to a gift of capital to a widow, in total restraint of
ber marriage, without providing for any gift over on default:
or

(/) forbids dispute of the will, without providing for any gift ove
on default; or

(j) restrains alienation, voluntary or involuntary, of the subject
of the gift:

Provided that nothing in this subparagraph shall affec

v render void any discretionary trust with gift over, or any
life estate made determinabie on bankruptcy.

45. (1) A condition shall be either precedent, in that the perform-
ance thereof is made to precede the vesting of a gift in interest, or
subsequent, in that the non-performance thereof ts made to determine
a gift antecedently vested in interest.

(2) In case of doubt, construction of a copdition as a condition
<ubsequent shall be preferred to construction as a condition precedent.
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46. (1) Where a gift is made upon a condition subsequent which
15 void, the gift shall be absolute.

(2) Where a gift is made upon a condition precedent which Is
void, the gift shall be void if—
{a) the void condition is the sole motive of the bequest; or

(h) the impossible nature of the condition was unknown to the
testator; or

(c) the condition is illegal us involving the performance of an un-
lawful act,

but in all other cases such gift shall be absolute.

47. (1) Where o gift is made upon a condition subsequent which
was valid ab initie, but which has, for any reason, become impossible
before being performed. the gift shall be absolute.

(2} Where a gift is made upon a condition precedent which was
valid ab initio, but which has, for any reason other that the act or
default of the testator or an act of any court, become impossible
before being performed, the gift shall be void.

48. Where a legatee has taken a gift subject to a valid condition,
he shall be estopped by his act of taking the gift from subsequently
insisting on rights which. by the terms of the conditions. he is bound
to release. or from declining a duty which he is required by the
condition to perform.

49. Where a will contains two separate and independent gifts o
the same person. the legatee may take one of them, and may refuse
the other, although either or both of such gifts was made upon
condition.

50. Where a gift is made upon a condition, and no time 1s
specified for its performance. the legatee shall perform the condition
within a reasonable time:

Provided that— .

(1) where the condition is for the benefit of another person, then,
in the absence of any specified time in which the condition is
to be performed, the legatee shall perform the condition upon
demand being made by such other person;

(1i) where the condition is the happening of a specified uncertain
event bevond the control of the legatee, the gift shall take
effect if that cvent happens before the gift is payable or
distributable, but not thereafter.

S1. The performance of a condition shall be such ns to constitute
a substantial compliance with the terms of the condition:

Provided that, in respect of time, there shall be strict compliance
where there is any express gift over.
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52. Where a gift is made upon a valid condition, ignorance of
that condition shall not protect the legatee from the consequences of
his default, unless such ignorance is atiributable to the act or default
of some person who benefits by breach of that condition.

Gifts to Executors

53. If a gift is bequeathed to a person who is named an executor
of the will for his own benefit, and is not given independently of the
office of executor, there shall be a presumption that he is not intended
to take the gift unless he proves the will or otherwise unequivocally
manifests an intention to act as executor.

Vesting and Divesting of Gifis

54. (1) A gift shall vest in the legatee in interest when his entitle-
ment to such gift, whether in possession or reversion, or to be enjoyed
in possession at some future time, becomes certain.

(2) Where the legatee dies before receiving possession of a gift
already vested in him in interest, such gift, unless divested by his
death, shall pass to his personal representative.

(3) Where the legatee dies before a gift vests in him in interest,
such gift shall have no effect:

Provided that a gift over which is contingent only upon a
collateral event, irrespective of the legatee attaining a specified age or
surviving a specified period, shall vest in the personal representatives
of the legatee if that event happens after his death.

55. A direction that a gift shall vest at any given time shall, unless
it appears from the will to refer to vesting in possession, be construed
as referring to vesting in interest.

56. If a gift be made in general terms, without specifying any
particular time for the vesting thereof, the legatee shall have a vested
interest therein from the day of the death of the testator, or so soon
thereafter as he comes into existence or the terms of the gift may
otherwise permit.

57. If a gift be made in terms which clearly indicate that the
interest of the legatee shall be contingent upon the happening of some
uncertain event (other than the performance of a veid condition not
itself avoiding the gift), such interest shall not vest in the legatee
until such event has happened.

58. A gift may be made to vest immediately on the testator’s
death or on the happening of a specified event, notwithstanding that,
by the terms of the will, it is subject to subsequent divesting on the
happening or not happening of some uncertain event.

59. Where a substantive gift is made subject only to a direction
that it shall not be paid or delivered to the legatee until the happening
of some future event, the legatee shall acquire an immediate vested
interest, although vesting in possession shall be postponed in accord-
ance with the direction:

Provided that a mere direction that the legatee attains an age
exceeding full age shall be inoperative after he attains full age.
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60. Where the gift consists solely in a direction to pay or distri-
bute at a future age, or upon the happening of some future event
(other than performance of a void condition not itself avoiding the
gift) withoul any substantive gift. the gift shall not vest in interest
until such future age is attained or such future event occurs:

Provided that when the payment or distribution appears to be
postponed merely for the convenience of the fund or the property,
as the case may be, the vesting shall not be deferred as provided in
this paragraph.

61. Where a gift is made to a legatee and the attainment of a
certain age or marriage is introduced into and made a consiituent parl
of the description or character of the legatee, the vesting of the gift in
interest shall be postponcd until the attainment of that age or marriage.
as the case may be.

62. Where, under the terms of any gift the wvesting thereof
purports to be postponed to a given age and the gift is accompanied
by a direction that the intermediate incorne shall be applied for the
maintepance of the legatec, the gift shall vest in intercst immediately,
whether or not he attains that age:

Provided that this rule shall not apply to the gift of an entire fund
to be distributed among a class of persons equally on attaining a given
age.

63. Where the terms of a will are ambiguous in respect of the
vesling, contingency or divesting of a gift. it shall, subject to all other
rules of construction, be so construed as to give the legatee a vested
rather than a contingent interest.

Satisfaction

64. Where a debtor bequcaths a gift to his creditor, and the gift
is equal to or greater than the debt, there shall be a presumption that
the gift is intended to satisfy the debt, and not to be taken in addition
to payment of the debt:

Provided that this presumption shall arise only in respect of a
debt contracted before the date of execution of the will.

65. Where a person who is under an obligation by contract to
provide a portion for his child, or for some other person to whom he
stands in loco parentis, fails to do so, but makes a gift to such child or
other person by will, there shall be a presumption that such gift is
intended to satisfy such portion, so far as such gift extends.

66. A gift made by will shall not of itself raise any presumption
that such gift is intended to satisfy or to take the place of a gift,
whether or not of equal amount, previously made to the same person
by the testator in contemplation of death.
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Additional and Subsiituted Gifts

67. Where a testator has purported to make two gifts to the same
person, and a question arises whether he intended to make the second
gift instead of or in addition to the first, and if there is nothing in
the will or wills to show what he intended, the following rules shall
have effect in determining the construction to be put upon the will or
wills—

(a)if the same specific thing is bequeathed twice to the same
legatec by the same will, or by separate wills, he shall be
entitled to receive that specific thing only;

(b) where one and the same will purports to make, in two places,
a gift to the same person of the same quantity or amount of
anything, he shall be entitled to one such gift only;

(c) where two gifts of unequal amount are given to the same
person by the same will, the legatec shall be entitled to both

gifts;
(d) where two gifts, whether equal or unequal in amount, are

given to the same legatee by separate wills, the legatee shall
be entitled to both gifts.

Liabilities Incidental to Gifts

68. (1) Where the free property of any deceased person includes
any interest in property which at the time of his death is charged with
the payment of mopey, whether by way of mortgage, charge, lien
(including a lien for unpaid purchase money), pledge or otherwise, and
the deceased has not by will, deed or other document signified a
contrary or other intention, the interest so charged shall, as between
the different persons claiming through the deceased, be primarily
liable for such payment and every part of the said interest, according
to its value, shall bear a proportionate part of such payment.

(2) Any contrary or other intention shall not be deemed to be
signified by a general direction for payment of debts out of any
residuary estate, or by a charge of debts upon any residuary estate,
unless such intention is further signified by words expressly or by
necessary implication referring to the payment so charged.

(3) A periodical payment 1o the nature of land revenue or in the
nature of rent in respect of any period prior to the death of the
testator, shall not be such a payment as is contemplated by this rule.

69. Where anything is to be done to complete the testator’s title
to the thing bequeathed, other than a payment with which that thing
is charged at the date of his death, it shall be done at the cost of
his estate.

No. 14

Two gifts to
same person.

Liability for
charges.

Completion of
testacor's title
to things
bequeathed to
be at cost of
his estate.



No. 14

Exoneration of
legatee's
immovable
property for
which land
revenue or
rent payable
periodically.
Exoneration of
specific legatee’s
securities.

Order of
payment when
legacy directed
to be paid out
of fund the
subject of
specific legacy.

Expenses to be
borne by
legatee.

Gifts to such
of certain
persons as shall
be surviving at
some period not
specified.

Execution of
power of
appointment by
gencral legacy
or residuary
bequest

160

Law of Succession 1972

FIRST SCHEDULE—(Contd.)

70. Where there is a gift of any interest in immovable property, in
respect of which payment in the nature of land revenue or in the
nature of rent has to be made periodically, the estate of the testator
shall (as between such estate and the legatee) make good such pay-
ments or a proportion of them. as the case may be, up to the day of
his death.

71. In the absence of any direction in the will, any call or other
puyment due from the testator at the time of his death in respect of
any securities, of which there is a specific legacy, if the same is nol
then charged upon those securities by way of lien or otherwise, shall,
as between the testator’s estate and the legatee, be borne by such
estate, but if any cull or other payment becomes due in respect of such
securities after the testator’s death, the same shall, as between the
testator’s estate and the legatee, be borne by the legatee, if he accepts
the gift.

72. Where a portion of a fund is specifically bequeathed and a
legacy is directed to be paid out of the same fund, the portion speci-
fically bequeathed shall first be paid to the legatee thereof, and the
demonstrative legacy shall be paid out of the residue of the fund,
and, so far as the residue shall be deficient, out of the general assets
of the testator, in exoneration of the specific legacy.

73. The costs of preservution. transfer or delivery of the subject
of a specific legacy shall be borne by the legatee.

Gifts to Survivors
74. (1) Where a gift is in eflect made to such of certain persons
as shall be surviving at some period, but the exact period is not
specified, it shall go to such of them as shall be alive at the time of
payment or distribution and capable of taking.

(2) The provisions of this paragraph shall apply whether the gift
is to vest in possession immediately on the death of the testator, or
al some time subsequent thereto upon the termination of a prior
interest:

Provided that, where the time of payment or distribution depends
upon the happening of two events, one of which is personal, and
the other of which is not persenal. to the legatee, the gift shall subject
to all other rules of construction, be construed as referring to the
happening of the former event exclusively.

Exercise of Powers

75. Unless a contrary intention is clearly expressed or implied in
the will—
{a) a general legacy or limited residuary bequest shall be construed
to include any property falling within the general description
of such legacy or bequest over which the testator may have a
general power of appointment by will and shall operate as an
execution of such power as regards such property: and
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(b)a general residuary bequest shall be construed to include any
property over which the testator may have a general power
of appointment by will and shall operate as an execution of
such power:

Provided that, unless an intention in that behalf is clearly expres-
sed or implied in the will, no such gift shall in either event be
construed as an exercise of any power of revocation and new appoint-
ment.

76. No general legacy or general residuary bequest shall be
construed as an execution of any special power of appointment, un-
less an intention in that behalf is clearly expressed or implied in the
will.

77. No particular residuary bequest shall be construed as an
execution of any general or special power of appointment, unless an
intention In that behalf is clearly expressed or implied in the will.

78. Where by a will any special power of appointment is given
over property, but no provision is made in the event of default of
such appointment, such property shall, in default of any such appoint-
ment or so far as the same may not extend, belong to all the objects
of such power in equal shares, subject to all appointments made
thereunder being brought into account.

SECOND SCHEDULE (s. 231

FAILURE OF TESTAMENTARY DISPOSITIONS
By Lapse

I. (1) Save as is provided in this Schedule no gift or disposition
shall confer any benefit on any person who predeceases the testator,
and where a gift or disposition fails on this account it is said to
“lapse™.

{(2) Subject to the provisions of section 43 of this Act, the burden
of proving that a legatee or appointee under a will has survived the
testator shall lie upon the person alleging such survivorship.

(3) A statement in a will that there shall be no lapse shall have
no effect, except and so far as a further legatee or appointee, capable
of taking, is designated.

2. (1) Unless a contrary intention appears in the will, there shall
be no lapse in either of the following cases—
(@) where the gift or disposition is made in discharge of a moral
obligatiocn recognized by the testator; or
(b)Y where the gift or disposition is in favour of any child or other
issue of the testator, for any estate or interest not determin-
able at or before the death of such child or other issue and
such child or other issue, as the case may be, leaves jssue
surviving the testator,
but in either such case the gift or disposition shall take effect as if the
deceased legatee had died immediately after the testator.
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(2) Where a gift or disposition is in favour of a described class
of persons, notwithstanding that one or more of the class is named,
and any member of that class survives to lake a vested interest, there
shall be no lapse but the survivor or survivors shall take the whole:

Provided that, if property is bequeathed to a class of persons
described as standing in a particular degree of kindred to a specified
individual, but the vesting of their interest is deferred until a time
later than the death of the testator, by reason of a prior beguest or
otherwise, the property shall at that time go to such of them capable
of taking as are then alive and to the personal represen(atives of any
of them otherwise capable of taking who have dicd since the death of
the testator.

3. Where there is a gift or disposition to several named persons,
who do not constitute a class for the purpose of the will, and one oc
more of such persons predecease the testator, then—

(@) if an intention appears from the will that such persons should
take as joint tenants, or that only the survivors of them
should take, there shall be no lapse, if any of them survives
the testator and is capable of taking the whole; but

(b)if an intention appears from the will that such persons should
take as temants in common, and no intention appears there-
from that only the survivors of them should tuke, (here shall
be a lapse in respect of the share or shares of any of such
persons predeceasing the testator, subject only to the
provisions of paragraph 2.

4. Where one gift is charged on the subject of another gift—

(a) if the encumbered gift Japses, the charge shall continue to have
effect notwithstanding such lapse;

(b) if the encumbering gift lapses, the legatec of the encumbered
gift shall take the whole subject thercof free of the charge,
unless a contrary intention is expressed or implied in the
will.

S. The lapse of a limited interest shall accelerate the interests in
remainder expeclant on the determination of such Jimited interest.

6. Where a gift or disposition is made to one person with a gift
over 1o another person in such circumstances that the gift over would
fail if the original legatce survived the testator, the lapse of the
original gift or disposition shall result in the gift over taking effect.

7. Subject only to the foregoing provisions of this Schedule, if a
gift or disposition lapses, the property or inlerest in the subject thereof
shall pass under any residuary bequest which, but for such gift or
disposition, would have applied to such property or interest:

Provided that, if there is no such residuary bequest, or if the
lapsed gift or disposition is itself a share of such residuary bequest
and there is no ulterior residuary bequest under which it can pass,
then there shall be intestacy in respect of such property or interest.
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By Ademption

8. (1) If property which has been specifically bequeathed does not
belong to the testator at the time of his death, or has been converted
into property of a different kind, the gift cannot take effect, by
reason of the subject thereof having been withdrawn from the opera-
tion of the will; and where a gift fails on this account, it is said to
be “adeemed”.

(2) There must be a substantial change in the subject of a
specific legacy to cause ademption and a merely nominal change shall

not have that effect.

9. Where property specifically bequeathed undergoes a change
between the date of the will and the testator’s death, and the change
is caused by a wrongful conversion, the gift shall not be adeemed,
but where the change is caused by the authority of any written law,
whetber or not approved by the testator, there shall be ademption
unless the written law effecting such conversion provides otherwise.

10. The gift of an interest in a fund shall not be adeemed by
any sale or change of investment of such fund by the persons having
control thereof, nor shall it be adeemed by the testator receiving the
same before his deatb, whether or not thereafter sold or re-invested by
him, if it can at his death be followed and distinguished.

11. A demonstrative legacy shall not be adeemed by reason that
the property on which it is charged by the will does not exist at the
time of the death of the testator, or has been converted into property
of a different kind, but it shall, in such case, be paid out of the
general estate of the testator.

12. The revival of a will shall not revive an adeemed gift, so as
to give the legatee any interest in any property then representing
the original subject of the adeemed gift.

13. Apart from any intention which may be expressed or implied
in the terms of the will itself, there shall be no presumption of inten-
tion that ademption shall or shall not in any particular circumstances
result:

Provided that the intention of the testator, to be ascertained
according to the ordinary rules of construction, shall always be
relevant to determine the precise subject of the gift.

14. Where a testator makes a gift by will to any person for a
specific purpose, or to any child or other person to whom he stands
in loco parentis by way of portion, and after the date of execution of
that will provides by deed of settlement or otherwise for the same
purpose or by way of portion for the same child or other person,
there shall be a presumptioo that such gift is adeemed by the sub-
sequent provision, so far as such subsequent provision extends.
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1. (1) Where a person, by a will validly made in accordance with
Part 1I of this Act, purports to dispose of any property which is not
his own, and bequeaths a gift to the person to whom that property
belongs, the legatee accepting the gift so bequeathed to him may elect
to give effect to the testator’s attempted disposition or to enforce his
proprietary rights against that disposition.

(2) Lf a legatee clects under this paragraph to enforce proprietary
rights, he shall make compensation. out of the gift bequeathed to him.
to the person whom he has thereby disappointed, and the amount of
such compensation shall be assessed on the value of the atlempted
disposition as atl the date of the testator's death, but shall not exceed
the value of the gift bequeuthed to the person electing to enforce his
proprietary rights.

2. Where a testator purports to dispose of property which belongs
to more than one person, every such person, if also a beneficiary
under the will of that testutor, shall have the right of clection
provided by paragraph 1, to the extent of his interest in such property.

3. It shall be immaterial to any case of election whether the
testator, in purporting to dispose of property which is not his own,
was aware of his lack of title, or proceeded on the erroneous suppo-
sition that he was exercising a power of disposition which belonged
to him.

4. A person shall not be bound to elect until all circumstances
which may influence his election are known to him, and, if a person
clects in ignorance of any material facts, he shall not be bound by
such election.

5. Where there is no express election, it may be implied or inferred
from acts, or from failure to dissent, but such an inference shall not
arise unless the legatee uctually knows of his right to clect.

6. In case of any disability of a lepatee entitied to elect, the
election shall be postponed until the disability ceases, or until the
election shall be made by some competent authority or representative.

7. In order to raise a case of election the intention of the testator
to dispose of the property not belonging to him must be apparent on
the face of the will, and extrinsic evidence shall not be admissible.

8. The principles of election set out in this Schedule shall not
apply—
(a) to creditors; or
(b)to legatees who hold the property of which the testator has
attempted to dispose in some capacity other than that in
which the gift is made to them: or
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(c) where the property of which the testator has attempted to
dispose does not belong either to the testator or to the legatee,
nor to any case where the legatee cannot by his own lawful
act give effect to that disposition; or

(d) where the legatee, although subsequently becoming the owner
of the property of which the testator has attempted to dis-
pose. is not the owner of such property at the date of the
testator’s death; or

(¢) to persons who, although taking no direct gift under the will.
derive an indirect benefit therefrom.

9. The principles of election set out in this Schedule shall apply
(o cases of invalid appointments under powers, but not where—

(a) the testator clearly shows he is aware that the appointment
is of doubtful validity;

(b) the appointment is made to objects of the power absolutely,
with merely a condition or provise in favour of strangers to
the power; or

(c) the appointment is void for remoteness.

FOURTH SCHEDULE (s. 25)

PERPETUITIES, REMOTENESS AND ACCUMULATIONS

[. (1) In this Schedule—

“disposition” includes the conferring of a power of appointment
and any other disposition of an interest in or right over property,
and references to the interest disposed of shall be construed
accordingly;

“in being” means living or en ventre sa mére;

“power of appeintment” includes any discretionary power to
transfer a beneficial interest in property without the furnishing of
valuable consideration.

(2) For the purposes of this Schedule a disposition contained in
a will is deemed to be made at the death of the testator.

(3) Property or any interest in property vests—

(a) when the person to whom it is given is ascertained and in

existence; and

(b) when the property or the amount of the interest is ascertained;

and

(¢) when all other events have happened to enable the interest to

come into possession at once subject to the determination at
any time of any prior interests.

2. (1) Where a disposition is subject to a condition or limitation
absolutely restraining the beneficiary or any person claiming under
him from charging or disposing of his interest in the property the
condition or limifation is void.
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(2) This rule does not apply to a disposition for charitable
purposes.

3. Where a disposition creates an interest absolutely in favour of
any person but the terms of the disposition direct that such interest
shall be applied or enjoyed by him in a particular manner he is
entitled to receive and dispose of such interest as if there were no
such direction.

4. The perpetuity period is—

(a) where the instrument by which the disposition is made so
provides, such number of years not exceeding eighty as is
specified in that behalf in the instrument; which failing

(b) the lives in being and eighteen years thereafter; which failing
(c) eighteen years.

S. Subject to the provisions of this Schedule, no disposition is
valid which must postpone the vesting of the intlerest disposed of
beyond the perpetuity period.

6. (1) Where, apart from the provisions of this paragraph and
paragraphs 8 and 9, a disposition might not vest the interest disposed
of within the perpetuity period, the disposition shall be treated, until
such time (if any) as it becomes established that the vesting must occur,
if at all, beyond the perpetuity period, as if the disposition were not
subject to this Schedule, and its becoming so established shall not
affect the validity of anything previously dope in relation to the
interest disposed of by way of advancement, application for interim
income or otherwise.

(2) Where a disposition consists of the conferring of a general
power of appointment which might not become exercisable within
the perpetuity period, the disposition shall be treated, until such time
(if any) as it becomes established that the power will not be exercisable
within the perpetuity period, as if the disposition were not subject to

this Schedule.

(3) Where a disposition consisting of the conferring of any power,
option or other right might be exercised beyond the perpetuity period,
the disposition shall be treated as regards any exercise of the right
within the perpetuity period as if it were not sabject to this Schedule,
and shalil be void only if, and so far as, the right is not fully exercised
within the perpetuity period.

7. (1) Where paragraph 6 applies and the duration of the per-
petuity period is not determined by paragraph (a) or (¢) of paragraph
4, it shall be determined as follows:—

Where any person falling within subparagraph (2) of this
paragraph are iandividuals in being and ascertainable at the com-
mencement of the perpetuity period the duration of the period
shall be determined by reference to their lives and no others, but
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so that the lives of any description of persons falling within para-
graph (&) or (¢) of that subparagraph shall be disregarded if the
number of persons of that description is such as to render it
impracticable to ascertain the date of death of the survivor.

(2) The said persons are as follows—

(@) a person expressly selected by the instrument creating the
disposition to be a life in being;

(b)a person to whom or in whose favour the disposition was
made, that is to say—

(i)in the case of a disposition to a class of persoms, any
member or potential member of that class;

(i) in the case of an individual disposition to a person taking
only oo certain conditions being satisfied, any person as
to whom some of the conditions are satisfied and the
remainder may in time be satisfied;

(1) in the case of the exercise of any power, option or other
right, the person on whom the right is conferred;

{¢)a person having a child or grandchild within subparagraphs
(i) or (ii) of paragraph (b) or any of whose children or
grandchildren, if subsequently born, would by virtue of his
ot her descent fall within either of those subparagraphs;

(d) any person on the failure or determination of whose prior
interest the disposition is limited to take effect;

(e) any person on whose death any disposition is limited to take
effect;

(fy any person who is a life in being for the purpose of any other
disposition created by the same instrument.

8. (1) Where a disposition is limited by reference to the attain-
ment by any person or persons of a specified age exceeding eighteen
years, and it is apparent at the time the disposition is made or
becomes apparent at the time the disposition is made or becomes
apparent at a subsequent time—

(a) that the disposition would, apart from this paragraph, be void

for remoteness, but

(b) that it would not have been void if the specified age had been

eightecn years, the disposition shall be treated for all purposes
as if, instead of being limited by reference to the age in fact
specificd, it had been limited by reference to the age nearest
to that age which would, if specified instead, bave prevented
the disposition from being so void.

(2) Where in the case of any disposition, different ages exceeding

eighteen years are specified in relation to different persons—

(a) the reference in subparagraph (2) of subparagraph (1) of this
paragraph to the specified age shall be construed as a
reference to all the specified ages, and

(6) the said subparagraph (1) shall operate to reduce each such
age so far as is necessary to save the disposition {rom being
void for remoteness.
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(3) Where the inclusion of any persons, being potentinl members
of a class or unborn persons who at birth would become members
or potential members of the class, prevents the foregoing provisions of
this paragraph from operating to save a disposition from being void
for remoteness, those persons shall thenceforth be deemed for all
purposcs of the disposition to be excluded from the class, and the said
provisions shall thereupon cease to have effect accordingly.

(4) Where, in the case of a disposition to which subparagraph (3)
of this paragraph does not apply, it is apparent at the time the dispo-
sition is made or becomes apparcnt at a subsequent time that, apart
from this subparagraph, the inclusion of any persons, being potential
members of a class or unborn persons who at birth would become
rmembers or potential members of the class, would cause the disposition
to be treated as void for remoteness. those persons shall, unless their
exclusion would exhaust the class, thenceforth be excluded from the
class for all the purposes of the disposition.

(5) Where this paragraph has effect in relation to a disposition to
which paragraph 6 applies, the operation of this paragraph shall not
affect the validity of anything previously done in relation to the
interest disposed of by way of advancement, application of inter-
mediate income or otherwise.

9. Where a disposition is limited by reference to the time of death
of the survivor of a person in being at the time of the commenecement
of the perpetuity period and any spouse of that person, and that time
has not arrived at the end of the perpetuity peried, the disposition
shall be treated for all purposes, where to do so would save it {rom
being void for remoteness, as if it had instead been Iimited by
reference to the time immediately before the end of that period.

10. A disposition shall not be treated us void for remoteness by
reason only that the interest disposed of is ulterior to and dependent
upon an interest under a disposition which is so void, and the vesting
of an interest shall not be prevented from being accelerated on the
failure of a prior interest by reason only that the failure arises because
of remoteness.

11. For the purpose of this Schedule, a power of appointment
shuall be treated as a special power unless—

(a) in the instrument creating the power it is expressed to be

exercisable by one person only, and

(b) it could, at all times during its currency when thut person is

of full age and capacity, be exercised by him so as imme-
diately to transfer to himself the whole of the interest
governed by the power without the consent of any other
person or compliance with any other condition, not being a
formal condition relating only to the mode of excrcise of the
power :

Provided that for the purpose of determining whether a disposition
made under a power of appointment exercisable by will only is void
for remoteness, the power shall be treated as a general power where it
would have fallen to be so treated if exercisable by deed.



169
1972 Law of Succession

FourtE ScEEDULE—(Contd.)
12. (1) In the case of a general power of appointment the
perpetuity period commences at the time of the exercise of the power.
(2) In the case of a special power of appointment the perpetuity
period commences at the date the disposition creating the special
power takes effect.

13. This Schedule shall not operate to invalidate a power conferred
on trustees or other persons to sell, lease, exchange or otherwise
dispose of any property for full consideration, or to do any other act
in the administration (as opposed to the distribution) of any property,
and does not prevent the payment to trustees or other persons of
reasonable remuneration for their services.

14. (1) Where there arises on this Schedule a question which
turns on the ability of a person to have a child at some future time,
then—

(a) subject to paragraph (b), it is presumed that a male cap have

a child at the age of fourteen years or over, but not under
that age, and that a female can have a child at the age of
twelve years or over, but not under that age or over the age
of fifty-five years; but

(b) in the case of a living person evidence may be given to show

that he or she will or will not be able to have a child at
the time in question.

(2) Where any question is decided by treating a person as unable
to have a child at a particular time, and he or she does so, the High
Court may make such order as it thinks fit for placing the persons
interested in the property comprised in the disposition, so far as may
be just, in the position they would bave held if the question had not
been so decided.

(3) Subject to subparagraph (2) of this paragraph, where any such
question is decided in relation to a disposition by treating a person as
able or unable to have a child at a particular time, then he or she
shall be so treated for the purpose of any question which may arise
n this Schedule in refation to the same disposition in any subsequent
oroceedings.

(4) In the foregoing provisions of this paragraph references to
bave a child are references to begetting or giving birth to a child,
but those provisions (except subparagraph (f) (b)) shall apply in
relation to the possibility that a person will at any time have a child
by adoption, legitimation or other means as they apply to his or her
ability at that time to beget or give birth to a child.

15. (1) No person may, by will settle or dispose of any property
in such manner that the income thereof shall, save as hereinafter
mentioned, be wholly or partially accumulated for any longer period
than one of the following, namely—

(a) the term of eighteen years from the date of the making of

the disposition; or

(b) the duration of the minority or respective minorities of any

lives in being at the death of the testator; or
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(c) the duration of the minorily or respective migorities only of
any person or persons who, under the limitations of the will
directing the accumulations, would for the time being, if of
age, be entitled to the income directly to be accumulated; or

(d) the duration of the minority or respective minorities of any
persons in being at the date of the making of the disposition.

(2) In every case where any accumulation is directed otherwise

than in accordance with the provisions of subparagraph (1) of this
paragraph, the direction shall (save as hereinafter mentioned) be void;
and the income of the property directed to be accumulated shall, so
long as the same is directed to be accumulated contrary to the said
provisions, go to and be received by the person or persons whc
would have been entitled thereto if such accumulation had not been
directed. '

(3) This paragraph does not apply to any provision—
(a) for payment of the debts of the testator or of any other
person; or
(b) for raising portions for—
(i) any child, children or remoter issue of the testator; or
(i) any child, children or remoter issue of a person taking any
interest under the will directing the accumulations or to
whom any interest is thereby Limited.

16. When accumulations of surplus income are lawfully made
during a minority, the period for which such accumulations are made
shall not (whether the trust was created or the accumulations were
made before or after the commencement of this Act) be taken into
account in determining the periods for which accumulations are
permitted to be made by paragraph 15 and accordingly an express
trust for accumulation for any other permitted period shail not be
deemed to bave becn invalidated or become invalid, by reason of
accumulation also having been made as aforesaid during such
minority. ;

17. (J) No person may dispose by will of any propert'y i suc!
manner that the income thereof shall be wholly or partially accumu-
lated for the purchase of immovable property only, for any longer
period than the duration of the minority or respective minorities of
any person or persons who, under the limitations of the wil] directing
the accumulation, would for the time being, if of full age, be entitled
to the income so directed to be accumulated. '

(2) This paragraph shall not apply to accumulations to be held as
capital money for the purpose of the Trusts of Land Act, whether or
not the accumulations are primarily liable to be laid out in the
purchase of immovable property.

18. (1) The foregoing paragraphs shall not aflect the right of a
beneficiary of full age and capacity who has an. absolute. vested. and
indefeasible interest in property at any time to require the- trangfer. of
the property to him and the termination of any accumulation,

(2) Paragraph 14 shall apply to any question-under ¢his paragraph
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ForMs oF LIMITED GRANT

Grant Limited in Duration

1. When a will bas been lost or mislaid since the testator's death,
or has been destroyed by wrong or accident, and not by any act of the
testator, and a copy or the draft of the will has been preserved,
probate may be granted of such copy ocr draft, limited unti] the
original or a properly authenticated copy of it be produced.

2. When a will is in the possession of a person residing out of
Kenya, who has refused or neglected to deliver it up, but a copy
has been transmitted to the executor, and it is pecessary for the
interests of the estate that probate should be granted without waiting
for the arrival of the original, probate may be granted of the copy so
transmitted, limited until the will or an authenticated copy of it be
produced.

3. Where no will of a deceased js forthcoming, but there is reason
1o believe that there is a will in existence, letters of administration
may be granted, limited until the will or an authenticated copy of it
be produced.

Grants for the Use and Benefit of Others having Right

4. When any executor is absent from Kenya and there is no
executor within Kenya willing to act, letters of administration with
the will annexed, may be granted to the attorney of the absent
executor, for the use and benefit of his principal, limited until he
shall obtain probate or letters of administration granted to himself.

S. When any person to whom, if present, letters of administration,
with the will annexed, might be granted, is absent from Kenya, Jetters
of administration, with the will annexed, may be granted to his
attorney, limited as above mentioned.

6. When a person entitled to administration in case of intestacy
is absent from Kenya, and no person equally entitled is willing to act,
letters of administration may be granted to the attorney of the absent
person, limited as before mentioned.

7. When a minor is sole executor or sole residuary legatee, letters
of administration, with the will annexed, may be granted to the legal
guardian of such minor, or to such other person as the court shall
think fit until the minor shall have attained full age, at which period,
and not before, probate of the will shall be granted to him.
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8. When there are two or more minor executors, and no executor
who has attained majority, or two or more residuary legatees, and
no residuary legatee who has attained majority, the grant shall be
limited until one of them shall have attained full age.

9. If a sole executor or a sole universal or residuary legatee or
a person who would bc solely entitled to the estate of the intestate
according to the rules for the distribution of intestates’ estates, be a
person of unsound mind, letters of administration, with or without
the will annexed, as the case may be, shall be granted to the person
to whom the care of his estate has been committed by competent
authority, or, if there be no such person, to such other person as
the court may think fit to appoint for the use and benefit of the
person of unsound mind until he shall become of sound mind.

10. Pending any suit touching the validity of the will of a
deceased person, or for obtaining or revoking any probate or any
grant of letters of administration, the court may appoint an admin-
istrator of the estate of such deceased person, who shall have all the
rights and powers of a general administrator, other than the right of
distributing such estate, and every such administrator shall be subject
to the immediate control of the court, and shall act under its
direction.

Grants for Special Purposes

1[. If an executor be appointed for any limited purpose specified
in the will, the probate shall be limited to that purpose, and, if he
should appoint an attorney to take administration on his behalf, the
letters of administration. with the will annexed, shall accordingly be
limited.

12. If an executor appointed generally gives an authority to an
attorney to prove a will on his behalf, and the authority is limited to
a particular purpose, the letters of administration, with the will
annexed, shall be limited accordingly.

13. Where a person dies. leaving property of which he was the
sole or surviving trustee, or in which he had no beneficial interest on
his own account, and leaves no general representative, or one who is
unable or unwilling to act as such, letters of administration, limited
to such property, may be granted to the person beneficially interested
in the property, or to some other person on his behalf.

14. When it is necessary that the representative of a deceased
person be made a party to a pending suit, and the executor or
person entitled to administration is unable or unwilling to act, letters
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of administration may be granted to the nominee of a party in such
suit, limited for the purpose of representing the deceased in the said
suit, or in any other cause or suit which may be commenced in the
same or in any other court between the parties, or any other parties,
touching the matters at issue in the said cause or suit, and until a
final decree shall be made therein, and carried into complete execution.

15. If, at the expiration of twelve months from the date of any
probate or letters of administration, the executor or administrator to
whom the same has been granted is absent from Kenya, it shall be
lawful for any-court to grant, to any person whom it may think fit,
letters of administration, limited to the purpose of becoming and
being made a party to a suit to be brought against the executor or
administrator, and carrying the decree which may be made therein
into effect.

16. Where it appears to the court to be necessary or convenient
to appoint some person to administer an estate or any part thereof
other than the person who would in ordinary circumstances be
entitled to a grant of represeotation, the court may, in its discretion
and having regard to all the circumstances of the case, appoint
such other person to be administrator and grant letters of admini-
stration, whether Jimited or otherwise, as it shall think fif.

Grants with Exception

17. Whenever the nature of the case requires that an exception be
made, probate of a will, or letters of administration with the will
annexed, shall be granted subject to such exception.

18. Whenever the nature of the case requires that an exception
be made, letters of administration shall be granted subject to such
exception.

Grants of the Rest

19. Whenever a grant, with exception, of probate, or letters of
administration, with or without the will annexed, has been made, the
person entitled to probate or administration of (he remainder of the
deceased’s estate may take a grant of probate or letters of administra-
tion, as the case may be, of the rest of the deceased's estate.

Granis of Effects Unadministered

20. If the executor to whom probate has been granted has died,
leaving a part of the testator’s estate unadministered, a new repre-
sentative may be appointed for the purpose of administering such part
of the estate.

2]. When a limitéd grant has expired by effluxion of time, or the
happening of the event or contingency on which it was Iimited, and
there is still some part of the deceased’s estate unadministered, letters
of administration shall be granted to those persons to whom original
grants might have been made.
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ABATEMENT AND REFUNDING OF LEGACIES

Abatement

1. (1) If the assets, after payment of debts, necessary expenses,
and specific legacies, are not sufficient to pay all the general legacies
in full, the latter shall abate or be diminished in equal proportion,
and the personal representative has no right to pay one legatee in
preference to another nor to retain any money on account of legacy
to himself or to any person for whom he is a trustee:

Provided that nothing contained herein shall prejudice or affect
the priority of the remuneration to which any personal tepresentative
may be entitled under the will (including any geperal legacy which is
cxpressly or impliedly conditional on his proviog the will) or other-
wise.

(2) For tbe purpose of abatement, a legacy for life, a sum appro-
priated by the will to produce an annuity, and the value of an
annuity when no sum has been appropriated to produce it, shall be
treated as general legacies.

2. Where there is a specific legacy, and the assets are sufficient
for the payment of debts and necessary expenses, the thing specified
must be delivered to the legatee without any abatement.

3. Where there is a demonstrative legacy, and the assets are
sufficient for the payment of debts and necessary expenses, the legatee
shall have a preferential claim for payment of his legacy out of the
fund from which the legacy is directed to be paid until such fund
is exhausted, and, if, after the fund is exhausted, part of the legacy
still remains unpaid, he shall be entitled to rank for the remainder
against the general assets as for a legacy of the amount of such unpaid
remainder.

4. If the assets are not sufficient to answer the debts and the
specific legacies, an abatement shall be made from the latter rateably
in proportion to their respective amounts.

5. Where personal representatives have given such notice as may
be prescribed for creditors and others to send in their claims against
the estate of the deceased, the personal representatives shall, at the
expiration of the time therein named for sending in claims, be at
liberty to distribute the assets of the estate or any part thereof. in
discharge of any lawful claims of which they have notice, and shall
not be liable for the assets so distributed to any person of whose
claim they have not had notice at the time of such distribution:

Provided that nothing herein contained shall prejudice the right
of any creditor or claimant to follow such assets or any part thereof,
in the bands of the persons who may bhave received the same
respectively.
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Refunding

6. Where personal representatives have paid any legacy which,
but for such payment, would bave been liable to abatement in
accordance with the foregoing provisions of this Schedule, they shall
be--entitled to call upon the legatee to refund the amount by which
such legacy should have been abated—

(a) if such legacy was paid under any order of the court; or

(b) if and so far as such abatement is rendered necessary by dis-

covery of a debt of which notwithstanding compliance with
the provisions of section 90 of this Act, the personal repre-
sentatives had no notice at the time of voluntary payment of
such legacy,

but not otherwise.

7. A creditor who has not received payment of his debt may
call upon a legatee who has received payment of his legacy to refund
the legacy whether the assets of the testator’s estate were or were not
sufficient at the time of his death to pay both debts and legacies, and
whether the payment of the legacy by the personal representatives was
voluntary or not.

8. If the assets of a testator’s estate were sufficient to satisfy all
the legacies at the time of the testator’s death, a legatee who has not
received payment of his legacy, or who has been compelled to refund
the legacy in accordance with the provisions of paragraph 7, cannoot
oblige another legatee who has received payment in full to refund
his legacy, whether that legacy was paid to him with or without suit,
although the assets bhave subsequently become deficient by waste on
the part of the personal representatives.

9. If the assets of thbe. testator’s estate were not sufficient to satisfy
all the légacies at the time of the testator's death, a legatee who has
not received payment of his legacy shall, before he can call on a
satisfied legatee to refund, first proceed against pecrsonal repre-
sentatives, if they or any of them be solvent, but, if no persopal
-epresentative be solvent or liable to pay, the unsatisfied legatee can
oblige each satisfied legatee to refund in proportion:

Provided that the refunding by one legatee to another shall not
exceed the sum by which the satisfied legacy ought to have been
abated if the estate had been properly admipistered.

10. Where the time prescribed by the will for the performance of
a condition has elapsed, without the condition having been performed,
and the personal représentatives have thereupon, without fraud, distri-
buted the assets ‘of the testator’s estate, in such case, if further time has
for any -reason been allowed by the court for the performance of the
condition; and the' condition has been performed accordingly, the
legacy cannot be claimed from the personal representatives, but those
to whom he has paid it shall be liable to refund the amount.

11, In all cases arising-under this Schedule, any refunding shali
be. without interest. :
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Invesiment

1. Where a geperal legacy is given for life, the sum bequeathed
shall, at or before the end of a year after the death of the testator
be invested in any authorized investment:

Provided that, where an annuity is given and no fund is charged
by the will with its payment or appropriated by the will to answer it,
a sum sufficient to produce the annuity shall be invested in any
authorized investment.

2. (1) Where a general legacy is given to be paid at a future
time, the personal representatives shall invest a sum sufficient to mect
it in any authorized investment.

(2) The intermediate interest from such investment shall, unless
expressly or by implication payable to the legatee or another, form
part of the residue of the testator’s estate.

3. Where a gift 5s contingent, the personal representatives shall
oot be bound to invest the amount of the legacy, but may transfer
the whole residue of the estate to the residuary legatee, if any, op his
giving sufficient security for the payment of the legacy if and when
it shall become due.

4. Where a testator has given any properly to a person for life
without any direction to invest it in any parlicular securities, so
much thereof as 15 net at the time of the testator’s death invested in
an authorized investment, shall be converted into money, and invested
in such an investment.

5. Until conversion and investment are completed in accordance
with the provisions of this Schedule, or with the terms of the will, a.
the case may be, the person who would for the time being be
entitled to the income of the fund when so invested shall receive
interest at the rate of six per centum per annum upon the market
value (to be computed as at the date of the testator’s death) of such
part of the fund as shall not yet have been so converted and
tnvested.

Interest

6. (1) A contingent or future as well as an immediate specific
legacy and a residuary bequest not contingent in its terms of property,
whether immovable or movable, shall, subject to the provisions of
section 25 of this Act and paragraph 5 of this Schedule, carry the
intermediate income of that property from the death of the testator,
except so far as such income, or any part thereof, may be otherwise
expressly disposed of.
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(2) In the case of any contingent or future gift, either specific
or residuary, not falling under the provisions of subparagraph (1)
of this paragraph, such bequest shall not comprise the intermediate
income of the property or fund bequeathed between the death of
the testator and the vesting of such bequest.

7. Where no time has been fixed for the payment of a general
fegacy, interest shall begin to run from the expiration of one year
from the testator’s death; but where a time has been fixed for such
payment, interest shall begin to run from the time fixed; and, in
either event, the interest up to such period shall form part of the
residue of the testator’s estate:

Provided that interest shall run from the deuth of the testator
where—

(i) the legacy is bequeathed in satisfaction of a debt; or

(i) the testator was a parent or more remote ancestor of the
legatee, or has put himself in the place of a parent of the
legatee, and the legatee is a minor, and no specific sum is
given by the will for maintenance; or

(ili) the legacy is bequeathed to a minor with a direction to pay for
his maintenance thereout.

8. No interest shall be payable on the arrears of an annuity
withip the first year from the death of the testator, although a period
earlier than the expiration of that year may have been fixed by the
will for making the first payment of the annuity.

9. Where a sum of money is directed to be invested to produce
an aonuity, interest shall be payable on such sum from the death of
the testator until so invested.

10. The rate of interest payable under paragraphs 6 to 9
(inclusive), shall, unless otherwise expressly provided, be six per
centum per annum.

11. The provisions of paragraphs 6 to 9 (inclusive) shall apply
in so far as a contrary intention does not appear from the will.

EIGHT SCHEDULE (s. 99)
LAwS REPEALED

The Indian Succession Act of India .. .. Act X of 1865.
The Hindu Wills Act of India .. .. Act XXI of 1870.
The Probate and Administration Act of Indm Act V of 188l.
The Age of Majorily Act .. .. . Cap. 33.
The Hindu Succession Act .. Cap. 138
The Administration of Estates by Corporatlons

Act .. .. . Cap. 163.
The Cornmonwealth Probates Act .. . Cap. 166.
The Africans’ Wills Act .. .. Cap. 169.

The Colonial Probates Act 1892 of England (as
applied to Kenya).
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Interest on
general legacy.

No interest on
arrears of
annuity within
first year of
testator’s death.

Interest on sum
to be invested to
produce annuity,

Rate of interest

Application.
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The Evidence Act (Cap. 80).

The Mohammedan Marriage,
Divorce and  Succession
Act (Cap. 156).

The Workmen's Compensa-
tion Act (Cap. 236).

The Registered Land Act
(Cap. 300).

The Estate Duty Act
(Cap. 483).

The Magistrate’s Courts Act
(Cap. 10).
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NINTH SCHEDULE (s. 100)

LLAWS AMENDED

s. 113 Delete.

s. 114 Delete.

Inscrt after section 118-~

Presumption
of death.

118A. Where it is proved
that a person has not bueen
beard of for seven years
by those who might be
expected to have heard of
him if he were alive, there
shall be a rebuttable pre-
sumption that he is dead.

Delecte.

s. 3 (1) Delete the definition of “member of the

family”™ and substitute—

“member of the family” means any
of the following, that is to say,
husband, wife, parent, stepparent,
grandparent, son, daughter, stepchild,
grandchild, brother or sister, halt-
brother or half-sister., and includes
also an adopted child and a child
whom the workiman had accepted as
a member of his family.

ss. 120 and
121

Deletc.

s. 49 (1) Delele “no grant of representation shall
be made” in the second line and substi-
tute “and save as provided in section
72 of the Law of Succession Act, 1971,
no grant of representation shall Dbe

confirmed”.

s. 2 In the definition of “'claim under custom-
ary law”™, delete paragraph (f) and
substitute “(f) intestate succession and
administration of intestate eslates, so
far as the same is not governed by
any written law".
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